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INTRODUCTION 


What  American  citizen  would  have  believed,  six  years  ago,  that  our 
beloved  countiy  could  be  changed  from  a republic  to  the  autocracy — the 
one-man  despotism — that  all  declare  it  has  been  during  the  past  four  years? 
This  could  be  accomplished  ONLY  by  the  disregard  and  destruction  of  the 
Constitution  of  the  United  States,  and  that  could  be  brought  about  only 
with  the  assistance  of  the  judges  of  our  courts.  There  have  been,  some 
great  and  noble  dissenting  judges  who  have  refused  to  assist  in  the  destruc- 
tion of  that  Constitution.  The  people  voted  their  dissent,  in  November, 
1918,  and  again  oveiwhelmingly  November  2,  1920;  and  it  now  remains 
for  the  Congress,  both  Senate  and  House,  on  the  first  day  of  the  next  session, 
to  introduce  and  pass  as  soon  as  possible,  bills  repealing  the  espionage  and 
draft  acts,  and  declaring  the  intent  to  release  the  penalties  imposed  Septem- 
ber 29,  1917,  in  the  case  of  United  States  vs.  Daniel  O’Connell  et  al.,  and 
such  other  cases  as  Congress  specifies. 

The  people  took  the  same  view  expressed  by  Professor  French,  of  Yale 
University,  October  20,  1920,  when  he  said,  “My  vote  will  surely  be  a vote  of 
protest.  I do  not  want  Debs  for  President,  but  I do  not  want  him  left  in 
prison,  and  I am  voting  for  him  first  of  all  as  a protest  against  the  bigotry, 
the  childish  terror,  and  the  mean-spirited  vindictiveness  with  which  we 
have  hounded  political  heretics  during  the  last  few  years.  I want  to  stand 
up  and  be  counted  among  those  who  think  that  Americans  can  be,  entrusted 
to  listen  to  minority  opinions  even  when  they  are  outrageously  wrong.” 
Ex-President  Taft,  at  Port  Huron,  Oct.  19,  1920,  speaking  of  Mr. 
Wilson,  said:  “He  loves  the  exercise  of  power  and  is  morbidly  sensitive  to 
any  attempt,  real  or  fancied,  by  anyone,  whether  congressman,  senator,  or 
prominent  Democrat,  to  interfere  with  his  control.” 

This  is  the  real  secret  of  the  starting  and  prosecution  of  this  case.  Mr. 
O’Connell,  in  1914, 1915, 1916  and  1917,  was  very  active  in  California,  trying 
to  keep  this  country  neutral  and  out  of  the  war,  as  were  Gov.  Johnson, 
Senator-elect  Shortridge,  Congressmen  Kahn,  Nolan,  and  many  others, — 
Mr.  O’Connell  often  speaking  from  the  same  platform  as  the  last  three.  At 
a large  mass-meeting  in  the  Civic  Auditorium,  San  Francisco,  at  which  Con- 
gressman Julius  Kahn  and  Senator-elect  Samuel  M.  Shortridge  were  among 
the  speakers,  resolutions  were  adopted,  printed,  and  sent  to  Congress, 
specifying  definite  violations  of  neutrality  by  the  executive  department  and 
demanding  investigation  and  action  against  the  guilty  parties.  These 
petitions  were  received  by  each  Senator  and  Representative,  and  about 
10  were  introduced  in  the  Senate  and  20  in  the  House,  and  referred  to 
various  committees — Foreign  Relations,  Judiciary,  Military,  and  others. 
This  offended  Mr.  Wilson  very  much,  so  much  that  inquiries  were  started 
in  Washington  and  San  Francisco  about  Mr.  O’Connell  and  everybody  else 
connected  with  the  California  branch  of  the  American  Neutrality  Society; 
and  Mr.  O’Connell  was  informed  that  some  day  the  Administration  would 
“get”  Mr.  O’Connell.  We  all  laughed  at  the  threat  at  the  time,  as  Mr. 
O’Connell  was  always  a law-abiding  citizen.  But  many  who  were  arrested 
throughout  the  country  were  asked  if  they  knew  Daniel  O’Connell,  of  San 
Francisco.  We  continued  to  laugh — but  they  did  “get”  Mr.  O’Connell,  who 
is  now  in  prison  with  his  three  associates;  and  the  lawless,  outrageous 
methods  by  which  it  was  done  are  exposed  in  this  book, — which  methods, 
and  those  who  employed  them,  were  long  since  condemned  by  the  American 
people  by  the  final  judgment  entered  on  November  2,  1920. 
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Senator  Harding  was  also  in  favor  of  neutrality,  as  shown  by  his 
speeches  in  and  out  of  the  Senate.  That  no  one  has  been  safe  from  unwar- 
ranted libels  and  slanders  is  shown  by  the  following  extract  from  an  edi- 
torial in  the  Portland,  Oregon,  Sunday  Journal  of  Oct.  17,  1920,  on  the 
Senator’s  answer  in  Des  Moines  to  a heckler  who  asked,  “How  about  the 
boys  over  in  Gemiany?”  “They  haven’t  any  business  there,  and  just  as 
soon  as  we  declare  fonnal  peace  we  can  be  sure  they  will  be  coming  home, 
as  they  ought  to  come.”  The  editorial  said : “Mr.  Harding’s  policy  is  not  an 
Americanism  policy.  It  is  a Germany-first  policy.  He  is  in  league  with  all 
the  pro-Gennan  agitators  and  conspirators  with  whom  the  American  people 
had  to  cope  during  the  war.”  This  intolerance  that  brands  as  a traitor 
everybody  who  disagrees  with  public  officials  is  not  confined  to  the  United 
States;  for  on  the  same  day,  in  the  same  Journal,  was  published  the  follow- 
ing item,  which  speaks  for  itself : — 

London,  Oct.  16. — Sir  Edward  Carson,  speaking  at  the  Constitutional  Club, 
flayed  foiiner  Premier  Asquith’s  speech  as  “an  attempt  to  break  up  the  United 
Kingdom,  offering  Ireland  independence,  and  placing  the  Irish  ports  in  the  hands 
of  England’s  enemies.”  “There  is  no  use  in  mincing  words,”  he  said,  “and  he  who 
does  so  for  party  pui^poses  is  a traitor  to  the  country.” 

The  following  statement  of  Senator  Harding  shows  that  Mr.  O’Connell’s 
charge  of  deliberate  violations  of  neutrality  were  true: — “The  Democratic 
management  has  attempted  to  hide  behind  a peace  smoke  screen  which  is 
as  counterfeit  as  the  1916  pledge  that  Wilson  would  keep  us  out  of  war. 
But  the  American  voter  is  determined  to  make  America  safe  at  home,  as 
well  as  abroad.” 

On  November  1,  1920,  Senator  Harding  published  his  statement  and 
promise  to  the  voters  of  the  United  States,  in  which  he  proclaims  that  the 
Republican  party  will  immediately  restore  constitutional  government,  and 
says ; “Our  party  has  announced  its  program,  and  I have  spoken  it  again 
and  again  . . . the  restoration  of  constitutional  government  to  replace 

over-centralized,  one-man  power  and  inefficiency  ...  I have  s£fid  we 
must  restore  constitutional  government  so  that  the  will  of  the  people  rather 
than  the  will  of  one-man  government  should  control.”  Chairman  Hays 
for  the  Republican  party  said  the  same  thing.  Senator  Borah,  at  Meriden, 
Conn.,  Oct.  25,  1920,  specifically  pointed  out  how  and  when  the  constitu- 
tional liberties  of  the  people  would  be  restored,  and  in  a most  eloquent 
speech  declared  that  one  of  the  first  things  the  Republican  Congress  would 
do  would  be  to  repeal  the  espionage  and  draft  acts  and  other  war  legislation. 
Part  of  this  address,  as  reported  by  the  press,  follows : 

Asserting  that  repeal  of  “arbitrary  and  repressive  laws  passed  during  the 
war”  would  be  “one  of  the  first  tasks  for  the  Republican  party  when  given  power,” 
the  Senator  declared  some  of  the  measures  were  “far  more  drastic  and  arbitrary 
than  necessary,  even  in  time  of  war,  and  are  wholly  intolerable  in  time  of  peace.” 
“Some  were  plainly  in  violation  of  the  Constitution,  but  passed  under  the 
vicious  theory  that  the  Constitution  is  suspended  in  time  of  war,”  he  said.  “But 
necessaiy  or  unnecessary,”  he  added,  “constitutional  or  unconstitutional,  they 
should  no  longer  be  pennitted  to  menace  those  rights  and  privileges  which  a free 
and  forward-looking  people  .should  at  all  times  enjoy.  Some  of  these  laws  are  relics 
of  200  years  ago  and  curtail  rights  as  old  as  the  government  itself. 

“Let  us  live  again  under  the  Constitution  and  not  be  afraid  of  other  men’s 
opinions.  All  the  evils  of  free  speech,  a free  press  and  the  right  of  peaceable 
assemblage  are  not  to  be  compared  to  evils  which  inevitably  wait  upon  their 
denial. 

“But  it  is  not  alone  that  these  laws  are  unjust  and  oppressive;  they  are  expen- 
sive and  burdensome  to  the  ta.xpayer.  Literally,  millions  of  dollars  are  collected 
from  the  people  to  be  paid  out  in  the  maintenance  of  bureaus  and  unnecessary 
employees  to  execute  laws  which  ought  not  to  be  on  the  statute  books  at  all. 
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“For  years  we  have  been  striving  to  put  business  in  a straight  jacket,  to 
strangle  individual  initiative  and  compel  all  the  genius  of  men  to  conform  to  the 
deadening  niles  of  some  bureau.  Of  late  we  have  proposed  to  go  a step  farther 
and  make  men  think  and  talk  according  to  bureaucratic  rules. 

“We  should  give  business  a chance  to  breathe  without  offense  and  brains  a 
chance  to  think,  outside  of  jails.  Initiative  and  self-reliance  have  made  us  what 
we  are,  and  a free  press  and  free  speech  are  the  people’s  only  real  protection 
against  corruption  and  oppression  in  public  office. 

“Unrest  and  discontentment  everywhere  manifest  in  our  country  are  due  in  no 
small  measure  to  the  fact  that  the  people  feel  they  are  distrusted,  and  in  turn, 
they  naturally  distrust  their  government.  This  mess  of  repressive  and  suspicion- 
laden law  concerning  almost  every  phase  of  business  and  of  human  activity,  and 
this  ever-rising  tide  of  taxation — the  inevitable  result  of  bureaucratic  rule — breed 
discontent  and  resentment  which  one  feels  and  hears  wherever  he  travels.  If  we 
will  loosen  the  paralyzing  grip  of  bureaucracy  upon  the  energy  and  the  brain  of 
America,  the  people  of  this  countiy  will  carry  us  by  the  economic  and  industrial 
crisis,  not  far  ahead. 

“There  may  be  a more  burdensome  and  deadening,  a more  expensive  and  cor- 
rupt form  of  government  than  a bureaucracy,  but  if  so,  God  in  His  infinite  mercy 
has  not  yet  permitted  it  to  curse  the  human  family.  Let  us  tum  back  on  this 
pathway  over  which  we  have  been  traveling  so  rapidly  and  so  recklessly.  Let  us 
rehabilitate  the  Constitution  and  live  under  it  and  up  to  it — along  that  road  is 
orderly  liberty  and  contentment  and  prestige  and  power.  Let  us  restore  the 
American  republic  to  the  American  people,  to  whom  it  belongs;  it  is  safer  in  their 
hands  than  in  the  hands  of  the  bureaus  or  even  of  statesmen  and  near-statesmen.” 

But  as  the  courts  have  decided  that  no  prosecutions  could  be  com- 
menced after  the  armistice,  a repeal  of  the  espionage  and  draft  acts  will 
not  restore  the  Constitutional  liberties  of  the  people,  unless  it  releases  those 
now  in  prison  by  virtue  of  those  laws ; and  therefore  Senator  Borah  intends 
to  put  a clause  in  the  repeal,  releasing  all  penalties  in  any  way  founded 
upon  those  acts,  in  all  cases  not  specifically  excepted  in  the  repealing  act. 


This  case  was  one  of  the  grossest  miscarriages  of  justice,  and  one  of  the  most 
outrageous  violations  of  the  Constitution  and  laws  of  the  United  States  ever  perpetrated 
by  a judge,  or  judges,  in  the  United  States — far  worse  than  that  of  Congressman  Mat- 
thew Lyon,  Dr.  Cooper  and  others,  in  1798  and  subsequent  years,  under  the  old  alien 
and  sedition  laws,  which  Congress  repealed,  compensating  with  money  everybody  pros- 
ecuted under  those  laws.  After  reading  this  present  case,  every  good  citizen  will  be 
interested  in  forcing  Congress  again  to  right  the  wrongs  done  the  accused. 

The  statement  of  this  case  will  recall  to  your  memory  those  stirring  lines  of  the 
poem  of  Dr.  Oliver  Wendell  Holmes,  on  the  proposition  to  destroy  and  sink,  in  1830,  the 
old  warship  Constitution  (“Old  Ironsides”),  which  poem  more  than  anything  else,  roused 
the  people  and  prevented  the  destruction  of  the  venerable  ship.  That  poem  was  pub- 
lished and  read  from  the  school  books  of  the  Nation  until  the  British  propaganda 
syndicate  secured  control  of  the  publishing  of  school  books  for  American  schools  and 
children,  and  then  with  other  real  Americanism,  it  was  eliminated;  but  it  is  so  appro- 
priate to  the  time  and  to  the  tattered  condition  of  the  Constitution  of  the  United  States, 
as  shown  by  this  case,  that  a few  of  its  stirring  lines  are  quoted  below.  They  will  instantly 
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rouse  eveiy  i-eal  American  heart  to  action,  as  they  did  the  hearts  and  spirits  and  wills 
of  our  forefathers: 

“Ay,  tear  her  tattered  ensign  dowm! 

Long  has  it  waved  on  high. 

And  many  an  eye  has  danced  to  see 
That  banner  in  the  sky; 

Beneath  it  rung  the  battle  shout, 

And  burst  the  cannon’s  roar; — 

The  meteor  of  the  ocean  air 
Shall  sweep  the  clouds  no  more! 

Oh,  better  that  her  shattered  hulk 
Should  sink  beneath  the  wave; 

Her  thunders  shook  the  mighty  deep, 

And  there  should  be  her  grave; 

Nail  to  the  mast  her  holy  flag. 

Set  every  threadbare  sail. 

And  give  her  to  the  god  of  storms, 

The  lightning  and  the  gale!” 

Has  Our  Constitution  Been  Violated,  Torn,  Tattered  and  'Trampled  Upon  By  the  Officers 
of  the  National  Administration  During  the  Past  Four  Years? 

That  it  has  been  is  the  xmiversal  opinion  and  belief  of  the  people  of  the  United 
States,  and  of  the  lawyers,  statesmen  and  other  intelligent  people  of  the  world, 
expressed  orally  daily  if  not  houi’ly,  and  in  the  magazines,  periodicals,  newspapers  and 
current  literature  of  the  world.  Former  U.  S.  Senator  J.  Ham  Lewis,  then  spokesman 
of  that  administration,  declai’ed  publicly  that  the  Constitution  was  antiquated — out-of- 
date — and  that  no  one  paid  any  attention  to  it,  which  he  approved.  If  we  called  the  roll, 
of  witnesses,  it  would  include  U.  S.  Senators  LaFollette,  France,  Brandagee,  Lodge, 
Moses,  and  many  others  who  have  publicly  and  speciflcally  so  testified  and  declared 
during  the  past  four  years;  as  also  such  distinguished  jurists  as  Hon.  Gilbert  E.  Roe, 
Hannis  Taylor,  Elihu  Root,  Frank  P.  Walsh,  and  thousands  of  others,  including  Hampton 
L.  Carson  as  president  of  the  American  Bar  Association,  U.  S.  Circuit  Judge  George  W. 
Anderson,  and  other  former  members  of  that  administration,  including  Governor  Cox  of 
Ohio.  But  to  satisfy  even  the  most  doubting  Thomas,  we  will  call  as  witnesses  a few, 
and  allow  them  to  speak  for  themselves. 

Ex-President  Taft — extremely  conservative — declared,  at  Seattle,  Wash.,  Oct.  10, 
1920,  that  he  supported  Harding  to  get  rid  of  the  existing  Wilson  autocracy  which  had 
destroyed  the  Constitutional  government  established  by  our  forefathers.  Oct.  11,  1920, 
Governor  Stephens  of  California,  wrote  to  the  U.  S.  Attorney  that  “respect  for  the  law 
is  urgently  the  demand  of  the  times!” 

Senator  Harding  said  (Sept.  17,  1920): 

“Our  nation  is  waging  wars  that  were  never  declared,  through  the  usurptions 
by  the  Executive  of  powers  not  only  never  bestowed  but  scrupulously  withheld  by 
the  Constitution.  The  admission  of  the  rape  of  Haiti  and  San  Domingo  by  the 
present  administration  is  the  most  shocking  thing  that  ever  emanated  from  a 
responsible  member  of  the  government  of  the  United  States.” 

Again,  on  Sept.  20,  1920,  Senator  Harding  said: 

“No  American  can  be  simultaneously  for  Article  X and  for  the  Constitution  of 
our  republic,  any  more  than  an  American  in  Lincoln’s  time  could  be  simultaneously 
for  emancipation  and  slavei-y.” 

On  Sept.  21,  1920,  the  newspapers  announced  the  formation  in  Washington,  D.  C., 
of  Harding  clubs,  composed  of  Southern  Democrats,  accusing  Presidenc  Wilson  and  his 
administration  of  running  the  government  along  British  lines  and  for  British  interests. 

On  the  same  day  (September  21,  1920)  President  Wilson  refused  to  obey  an  Act  of 
Congress  requiring  him  to  give  notices  to  various  nations  that  the  Jones  marine  bill, 
passed  by  Congress,  required  a modification  of  commercial  treaties  with  those  nations! 
Also,  President  Wilson  wrote  the  Democratic  National  Committee  that  the  HONOR  of 
the  Nation  was  at  stake  in  this  campaign;  and  to  save  it,  contributed  the  sum  of  $500, 
which  is  about  .006  of  his  annual  salary!! 

Lawyers,  statesmen,  neM^spapers  and  magazines  followed  up  the  foregoing  quota- 
tions and  happenings  with  demands  for  the  impeachment  of  those  responsible.  Con- 
gressman Edmunds  of  Philadelphia,  and  Senator  Stirling  stated  that  they  would  intro- 
duce in  Congress  articles  of  impeachment. 

Senator  Hiram  W.  Johnson,  at  Sacramento,  Califomia,  on  September  21st,  1920, 
declared: 
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“So  wide  is  the  dissatisfaction  with  the  present  administration,  so  great  the 
hostility  to  many  of  the  acts  of  the  President,  and  so  acute  the  justifiable  fear  of 
the  metamoi-phosis  of  our  foreign  policy,  that  apparently  nothing  can  prevent 
overwhelming  Republican  success  in  the  November  election.  The  indictment 
brought  against  Mr.  Wilson’s  government  is  severe,  BUT  WARRANTED  BY  THE 
FACTS.  For  the  first  time  in  our  history,  the  Democratic  administration  taught 
us  what  repression  and  supression  were.  This  administration  not  only  curtailed 
the  constitutional  privileges  of  citizens  at  home,  but  endeavored  to  drive  us  into 
perilous  paths  abroad.  Free  speech  has  been  threatened,  not  in  the  interest  of 
patriotism,  BUT  FOR  EXISTING  POWER.  A FREE  PRESS  HAS  BEEN 
ENDANGERED.  A rigid  censorship  diluted  the  news,  and  facts  to  which  all  were 
entitled,  were  forbidden  publication,  WHILE  GOVERNMENT  PROPAGANDA 
colored,  and  often  distorted,  the  information  permitted  to  come  to  the  people. 
These  assaults  insensibly  bred  INTOLERANCE,  the  ancient  foe  of  freedom.  The 
necessary  restrictions  of  war  time  have  been  inexcusably  prolonged  in  peace,  and 
our  government  has  strayed  far  from  those  fundamental  principles  upon  which  for 
more  than  a century  and  a quarter  the  republic  has  so  securely  rested.” 

September  21,  1920,  Hon.  Samuel  M.  Shortridge,  Senator-elect  from  California, 
declared  the  principles  underlying  the  campaign  in  that  State  to  be:  “To  do  away  with 
autocracy  in  America.  Reverence  the  Constitution.  To  perpetuate  the  United  States 
free  and  independent.  Unalterably  against  Wilson.” 

October  19,  1920,  Ex-President  Taft,  at  Port  Huron,  Michigan,  said:  “The  issue 
which  the  American  people  are  going  to  vote  upon  or  decide  in  this  election,  no  matter 
what  Mr.  Cox  wishes,  or  Mr.  Wilson  washes,  or  Mr.  Harding  wishes,  is  whether  they 
approve  the  administration  of  Mr.  Wilson.” 

October  23,  1920,  Senator  Knox,  former  Secretary  of  State,  issued  his  statement  at 
Chicago,  declaring  that  the  patriotism  of  the  people  on  election  day  would  save  the 
nation  from  “the  egotist  of  the  White  House,”  as  in  1918  they  blocked  his  designs  by 
answering  his  appeal  with  a Republican  Senate  and  House. 

Senator  Harding  almost  daily  repeated  his  charges. 

We  close  the  evidence  with  the  testimony  of  Governor  Coolidge  of  Massachusetts, 
now  Vice-President-elect  of  the  United  States;  who,  from  Washington,  D.  C.,  Oct.  26, 
1920,  issued  the  following  statement  of  the  issue— and  the  ONLY  ISSUE— being  tried 
before  the  American  people,  on  which  they  rendered  an  overwhelming  verdict  answering 
the  foregoing  question,  proclaiming  to  the  world  that  the  Constitution  has  been  violated, 
torn,  tattered,  and  trampled  upon  by  the  officers  of  the  National  Administration  during 
at  least  the  last  four  years;  and  sweeping  the  offenders  all  out  of  office.  The  testimony 
of  Governor  Coolidge  has  the  ring  of  Lexington,  Concord  and  Bunker  Hill — the  real 
“Spirit  of  ’76:” 

“The  issues  of  this  campaign  are  so  simple,  and  they  are  so  well  understood 
by  the  people  that  there  can  be  no  doubt  of  the  verdict  which  the  voters  will  give 
on  November  2.  These  issues  may  be  condensed,  and  in  the  minds  of  most  Ameri- 
cans have  been  condensed,  into  one.  That  is  the  question  whether  our  government 
shall  or  shall  not  be  a constitutional  govemment,  a government  of  laws  and  not  of 
men. 

“Every  other  consideration  comes  back  to  this.  For  unless  we  hold  fast  to 
those  principles  which  are  the  heart  and  soul  of  our  republic  it  will  matter  little 
what  else  we  do.  It  will  avail  us  not  at  all  to  press  a great  purpose  in  the  affairs 
of  our  brother  nations  if  at  home  we  have  failed  to  maintain  and  apply  our  own 
proved  righteousness  of  representative  government. 

“When  the  wise  and  unselfish  men  who  laid  the  foundation  for  the  United 
States  of  America  indicated  the  future  for  us,  they  well  knew  that  issues  of  the 
moment  would  change;  they  well  knew  that  each  generation  would  face  new  prob- 
lems. As  they  knew  the  courses  of  history,  as  they  knew  the  record  of  change  and 
progress  from  the  past,  they  foresaw  the  changes  and  the  progress  that  must  come 
with  the  future.  When  they  shaped  a document  for  the  inspiration  of  their  fellow 
patriots  and  for  the  guidance  of  the  nation,  they  left  the  way  open  for  such  growth 
and  such  adoption  of  new  devices  as  the  exigencies  of  time  would  demand.  But 
they  created  and  left  for  us,  their  descendants,  an  instrument  which  was  soundly 
constructed  and  which  was  calculated  as  the  basis  for  the  permanent  structure  of 
liberty  in  our  land. 

“It  is  the  continuous  problem  of  govemment  to  adapt  ourselves  to  new  needs, 
but  never  to  undermine  the  foundation  of  free  govemment.  The  shores  of  history 
are  strewn  with  the  wreckage  of  republics  which  fell  before  the  ambitions  of 
selfish  despots,  or  which  disinteregrated  beneath  the  blight  of  an  unwise  personal 
exaltation. 
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“Our  o\\Ti  government  can  continue  only  upon  the  basis  on  which  it  is  built. 
And  we  can  see  through  the  world,  and  particularly  we  can  see  at  this  time,  the 
penalties  exacted  from  those  who  let  untrained  and  unthinking  desires  stampede 
the  people  from  paths  of  sanity  and  those  who  would  falsely,  in  the  betrayed  name 
of  freedom,  substitute  a personal  dictatorship  for  a government  of,  by  and  for 
the  people. 

“It  matters  little  in  the  final  consequence  what  may  be  the  professions  of  the 
motives  of  those  who  seek  by  personal  aggression  to  displace  the  authority  of  a 
free  people  exerted  through  tested  and  proven  channels  of  representative  and 
constitutional  government.  For  constitutional  government  once  destroyed  cannot 
easily  be  restored.  Forewarnings  of  disaster  must  be  heeded  lest  they  are  suc- 
ceeded by  a cancerous  and  fatal  growth  beyond  the  reaches  of  cure. 

“The  Republican  party  stands  upon  the  foundation  of  our  American  consti- 
tution. It  will  not  depart  from  it.  The  Democratic  party,  under  the  spell  of  a 
dominating  personality,  has  stepped  dowm  from  that  foundation  and  points  to  a 
mirage  in  w'hich  there  is  no  sustenance  and  no  life. 

“The  Republican  party  demands  correction  of  all  the  ills  which  have  been  bred 
in  the  false  doctrines  of  extra-constitutional  government;  it  demands  removal  of 
burdens  placed  upon  the  people  through  disregard  of  the  sane  functions  of  govern- 
ment, functions  which  must  be  directed  with  wisdom  and  encompassed  with  thrift. 

“The  World  War  has  been  ended  for  two  years;  yet  the  burdens  of  that  war 
rest  heavily  upon  the  shoulders  of  the  American  people.  Waste,  w^hich  may  be 
viewed  with  toleration  under  the  stress  of  haste  of  war,  cannot  be  so  regarded  in 
times'of  peace.  We  are  at  peace.  The  technicalities  of  the  situation  do  not  remove 
the  fact  that  we  have  no  war  with  any  land,  nor  do  they  alleviate  the  injury  done 
the  American  people  during  the  past  two  years  and  before  the  war,  under  the 
administration  of  the  executive  department  of  the  government  by  the  Democratic 
Party.  Retention  in  government  employ  of  vast  numbers  of  employees,  the 
occasion  for  whose  employment  had  passed,  ....  such  injustices  as  have 
marred  the  w'ar  department,  have  aroused  the  people  to  an  indignation  which  can 
be  satisfied  only  by  discharging  those  servants  who  have  been  unfaithful  and 
discrediting  at  the  polls  those  who  would  palliate  their  offenses  and  who  would 
continue  them. 

“ ....  So  in  the  time  of  peace  we  need  statesmanship  and  we  need 

allegiance  to  our  national  foundations,  our  constitution,  first  that  peace  may 
endure,  and  second  that  we  may  as  a people  pro.sper. 

“The  Republican  party  has  ahvays  furthered,  by  sound  means,  the  prosperity 
of  our  country.  It  will  do  so  now. 


“Much  has  been  said  of  Americanism  as  the  need  of  America,  and  this  is  a 
commonplace  fact.  For  no  nation  can  exert  either  a material  or  a moral  leader- 
ship in  the  world,  or  can  find  contentment  for  its  people  at  home  unless  it  keeps 
alive  and  flaming  the  inspiring  fires  of  an  honest  nationalism.  So  we  here  in 
America  need  a deeper  understanding  of  Americanism  and  a firm  practice  of  it. 
For  such  an  Americanism  the  Republican  party  stands.  It  is  the  Americanism  of 
the  American  constitution,  the  belief  that  our  government  should  fulfill  the  guar- 
antees of  our  declaration  of  independence,  that  life,  liberty  and  the  pursuit  of  hap- 
piness should  be  as  much  in  the  mind  of  modem  statesmen  as  they  were  in  the 
minds  of  the  pioneers  of  American  liberty. 

“There  is  but  one  ark  upon  which  our  national  faith  may  rest  secure.  It  is 
our  Constitution.  Departure  from  that,  whatever  the  profession  of  motive,  is  a 
journey  towards  the  precipice  beyond  which  is  national  disastei’. 

“The  Republican  party  walks  the  high  road  of  American  government  for 
Americans.  The  American  people  walk  with  that  party.” 

The  quotations  given  above  are  conclusive  evidence  that  for  the  past  four  years  the 
Constitution  has  been  violated  by  the  Wilson  administration.  What  was  the  DUTY  of 
Daniel  O’Connell  under  such  circumstances?  To  appeal  promptly  to  the  coui’ts  to  test 
the  acts  of  the  administration,  will  be  the  prompt  answer  of  every  good  American! 
That  he  performed  that  duty  is  plain  from  these  pages;  and  he  was  rewarded  by  con- 
viction of  a felony,  and  sentenced  to  seven  years  in  prison,  where  he  is  now  confined, 
sulFei'ing  for  defending  and  maintaining  the  Constitution  of  his  country. 

Nothing  that  Mr.  O’Connell  ever  wrote  or  said  in  criticism,  in  the  record  of  the 
case,  is  stronger  than  the  quotations  given  in  this  chapter,  and  these  quotations  are 
conclusive  proof  that  everything  said  by  O’Connell  was  true,  and  protected  by  the  Con- 
stitution of  the  United  States. 
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II. 

The  greatest  power  that  can  be  conferred  upon  man  is  that  of  passing  judgment 
upon  his  follow  man.  The  Bible  warns  against  the  use,  or  abuse,  of  that  power. — 
“Judge  not,  lest  you  be  judged,  for  with  what  measure  you  mete,  it  shall  be  measured 
to  you  again.”  Almost  instinctively,  great  respect  is  paid  to  the  office  of  judge,  and 
greater  respect  paid  to  the  man  who  is  a great  judge — a patient,  independent,  impartial, 
just,  and  competent  judge. 

We  now  ask  you  to  be  the  judge — we  hope,  one  of  millions  of  judges  in  this  case; 
and  to  exercise  all  the  above  qualities  of  the  great  judge,  in  passing  upon  the  law  and 
the  evidence  in  this  case  (now  somewhat  celebrated,  and  later  to  become  even  better 
known,)'  which  has  passed  from  the  lowest  United  States  courts  to  the  Supreme  Court 
of  the  United  States,  and  through  the  newspaper  and  magazine  and  gossip  courts 
throughout  this  country — and  we  are  informed  that  reviews  of  it  have  been,  and  are 
still  to  be,  published.  But  few  of  these  unofficial  tribunals  have  had  the  evidence  and 
facts  before  them;  and  therefore  their  reviews  and  conclusions,  whether  favorable  or 
unfavorable,  must  necessarily  be  unreliable. 

Now,  however,  we  are  presenting  to  you  the  evidence  and  the  facts,  quoting  from 
the  government-made  record  in  order  to  be  unobjectionable,  and  in  order  to  put  the 
Government’s  case  in  its  strongest  possible  light,  as  they  made  that  record  to  suit 
themselves,  and  were  permitted  by  Judge  Van  Fleet  to  make  it  to  suit  themselves  and 
to  support  their  own  case,  regardless  of  the  rights  of  the  defendants,  and  regardless  of 
truth,  or  laws,  or  justice,  or  even  fair  play.  We  will  ask  you  to  be  the  judge  as  to  this, 
too,  when  you  read  the  facts. 

We  ask  your  closest  attention,  remembering  that  you  are  sitting,  reading,  reasoning 
and  thinking  as  a judge;  and  we  believe  you  will  render  the  three  following  verdicts  and 
judgments: 

1.  The  Constitution  and  laws  of  the  United  States  were  grossly  violated  and  out- 
raged by  judges  and  officers  of  the  United  States,  sworn  to  defend  and  maintain  both; 

2.  That  four  citizens  of  the  United  States — real  patriots — were  the  innocent  victims 
of  those  violations,  tyrannies,  and  outrages; 

3.  That  the  district  judge,  Wm.  C.  Van  Fleet,  who  did  these  things,  well  knew 
what  he  was  doing,  and  went  out  of  his  way,  and  used  all  his  power,  to  prevent  the 
Supreme  Court  reviewing  his  conduct;  and  he  succeeded; 

4.  That  justice  and  the  maintenance  of  that  Constitution  and  those  laws,  demand 
that  those  four  American  citizens  be  liberated  and  compensated  for  the  damage  done 
them. 


III. 

Do  not  be  timid  in  your  examination,  or  reflection,  or  expression  of  judgment  on  the 
evidence,  facts,  and  law  of  the  case,  because  of  any  idea  of  the  infallibility  of  persons 
occupying  a judicial  position,  as  they  very  often  disagree  violently  with  other  judges, 
and  correct,  modify,  and  change  their  “well-considered”  decisions,  and  very  often  reverse 
their  predecessors,  and  themselves.  You  may  have  read  the  various  dissenting  opinions 
in  the  famous  Dred  Scott  decision,  given  by  the  Supreme  Court  of  the  United  States, 
holding  that,  under  the  law,  the  black  man  had  no  rights  which  the  white  man  was 
Dound  to  respect;  which  decision,  the  majority  of  that  court  thought,  would  prevent  or 
delay  the  threatening  Civil  War.  But  they  did  not  know  the  majority  of  the  American 
people  whose  respect  for  human  beings  was  so  violently  shocked  by  the  decision,  that  it 
hastened  the  Civil  War,  so  that  it  started  within  four  years  after  the  decision.  The 
dissenting  opnion  by  Mr.  Justice  Benjamin  E.  Cirtis,  maintaing  human  rights,  was  one 
of  the  finest  and  most  logical  things  ever  written.  It  is  all  contained  in  Volume  60  of 
United  States  Reports,  pp.  893  et  seq.  He  soon  after  resigned  in  disgust,  because,  he 
alleged,  the  Chief  Justice  had  changed  the  principal  opinion  to  meet  the  dissenting 
opinion  after  it  was  filed. 

But  substantially  the  same  thing  occurred  in  the  Supreme  Court  of  the  United 
States,  on  March  1st,  1920,  when  Mr.  Justice  McKenna  delivered  the  majority  opinion 
for  six  of  the  judges,  and  Mr.  Justice  Clarke  delivered  a dissenting  opinion  for  himself; 
and  Mr.  Justice  Brandeis  also  delivered  another  dissenting  opinion  for  himself  and  Mr. 
Justice  Holmes.  The  opinion  of  Justice  McKenna  vainly  tries  to  answer  the  other 
opinions,  and  resorts  to  an  appeal  to  passion,  prejudice  and  hysteria  that  every  intel- 
ligent person  will  promptly  regret  was  ever  put  into  a judicial  opinion.  His  retorts  to 
the  three  dissenting  judges  are  not  courteous. 

But  that  emotion,  passion  and  prejudice  were  not  sufficient  to  make  them  decide  that 
unpaid  stock  dividends  or  the  salaries  of  federal  judges  could  be  taxed  to  help  carry  on 
the  war! 

Nearly  every  United  States  Circuit  Court  of  Appeals  has  differed  from  the  other 
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Circuit  Courts  of  Appeal,  on  interpretations  of  the  Constitution,  the  espionage  act,  draft 
act,  prohibition  act  and  Lever  act;  and  there  was  the  same  contradiction  in  the  decisions 
of  the  U.  S.  District  Courts,  district  judges  and  State  Courts,  on  the  same  subjects. 
The  Supreme  Court  of  the  United  States  reversed  some,  approved  others,  disagx’eed  on 
others,  and  sometimes  ignored  fonner  decisions  of  its  own;  and  some  of  the  many  decis- 
ions, opinions,  and  criticisms  were  not  polite  towards  counsel  or  the  other  judges  and 
courts  differing  from  them.  The  severe  criticisms  of  these  various  decisions  in  the  public 
press  and  forums  are  known  to  everybody. 

So,  you  need  not  be  timid  in  making  your  comments  and  review  of  this  case,  as  it 
comprises  only  the  decisions,  nilings,  opinions  and  conduct  of  one  judge,  William  C.  Van 
Fleet,  judge  of  the  U.  S.  District  Court  for  the  Northern  District  of  California — inas- 
much as  the  Supreme  Court  of  the  United  States  refused  to  review  the  case,  because  of 
certificates  filed  by  Judge  Van  Fleet  for  the  express,  direct,  open  purpose  of  preventing 
the  Supreme  Court  reviewing  the  case  and  his  conduct  in  presiding  at  it. 

Incidentally,  you  may  pass  your  judgment  on  that  conduct  of  Judge  Van  Fleet  and 
the  Supreme  Court  judges,  in  the  light  of  the  law  bearing  on  the  facts  of  that  point  in 
a later  chapter.  We  present  only  the  facts  of  the  case,  and  ask  you  to  judge  them 
fearlessly. 

In  making  this  request  of  you,  we  are  well  aware  of  the  steep  and  rocky  road  that 
must  be  traveled  by  those  who  are  seeking  justice — or  rather,  to  recover  from  the 
terrible  consequences  of  a great  injustice;  and  the  number  of  tragedies  and  weary, 
exhausted  victims  slaughtered  on  that  steep,  rocky,  and  often  bloody  road.  Every 
intelligent,  fair-minded  person  will  admit  that  women,  having  the  same  moral  and 
educational  qualifications  as  men,  hp,ve  in  justice,  the  same  right  to  vote,  and  always 
had.  Yet  we  all  know  the  discouraging  climb  they  have  had  up  that  difficult  road  to 
justice,  these  many  years;  and  not  until  August  20th,  1920,  did  the  legislature  of  Ten- 
nessee, as  the  twenty-sixth  state,  (which  afterwards  rescinded  its  action),  and  Con- 
necticut, on  September  18th,  1920,  as  the  last  state,  ratify  the  equal  suffrage  amend- 
ment, allowing  the  women  to  vote  for  President  and  members  of  Congress  in  1920, 
after  an  expendtiure  of  $150,000  in  money,  and  immense  labor  in  the  immediate  cam- 
paign on  Tennesssee  alone,  to  say  nothing  about  the  fight  of  seventy-five  years’  duration 
and  concentration,  commencing  in  1845,  during  which  Susan  B.  Anthony  and  other  gentle- 
women were  persecuted  and  jailed.  It  took  thirty  years  to  get  some  representative  to 
introduce  this  proposed  Constitutional  amendment  into  Congress.  It  was  not  actually 
introduced  until  1875,  and  it  did  not  pass  until  1918 — after  we  won  the  war.  It  took  a 
war  and  its  upheavals  to  win  this  “act  of  simple  justice  and  only  justice!” 

Even  after  all  this  toil  and  victory,  one  man — a judge  of  some  chancery  court  in 
Tennessee — issued  an  injunction  restraining  the  governor  and  secretary  of  state  from 
certifying  to  the  secretary  of  state  of  the  United  States  what  the  legislature  did;  and 
that  one  judge  sought  to  defeat  this  great  “act  of  simple  justice”  and  produce  a great 
injustice,  just  as  Judge  Van  Fleet  did  in  the  Daniel  O’Connell  case,  overruling  and 
trampling  upon  the  Constitution  and  laws  of  the  United  States. 

Whatever  you  may  think  or  say  about  the  conduct  of  Judge  Van  Fleet  cannot  reach 
the  severity  of  criticism  and  opinion  expressed  by  ninety  per  cent  of  the  lawyers,  liti- 
gants, and  officials,  who  are  obliged  to  appear  before  him,  or  the  statement  that  was 
.swom  to  and  filed  and  read  to  him  by  the  attorneys  for  the  Equitable  Tmst  Company  of 
New  York,  to  prevent  him  hearing  their  case  (232  Fed.  836);  or  those  in  many  other 
cases.  See  also  Vol.  26  of  “Everybody’s  Magazine,”  at  page  299,  300,  reviewing  the 
delegates  and  persons  attending  the  “Infamous  Santa  Cnaz  Convention  of  1906,”  at 
which  Van  Fleet  presided,  being  paid  in  1907,  by  his  appointment  as  district  judge.  See 
also  the  comments  of  the  San  Francisco  “Examiner”  and  other  California  newspapers,  in 
the  campaign  of  July  to  November,  1898,  when  the  people  overwhelmingly  defeated  Van 
Fleet  for  election  to  the  Supreme  Court  of  California,  in  spite  of  all  the  power  and 
money  of  the  Southem  Pacific  machine,  while  at  the  same  time  everybody  else  on  the 
ticket  was  elected.  These  facts  ai-e  pertinent,  as  you  will  want  to  know  the  character 
of  the  person  whose  conduct  you  are  reviewing. 

On  January  31st,  1921,  the  Supreme  Court  of  the  United  States  in  the  case  of 
Berger  et  al  vs.  United  States,  I’eversed  the  conviction  for  much  less  bias  and  prejudice 
on  the  part  of  Judge  Landis  than  the  foregoing  bias  and  prejudice  of  Judge  Van  Fleet. 

On  the  other  hand,  you  should  also  know  the  career  of  Daniel  O’Connell,  so  far  as  it 
bears  on  the  time  before  the  commencement  of  this  case.  Mr.  O’Connell  was  never  an 
I.  W.  W.,  or  even  a radical,  but  always  a progressive,,  leaving  the  Democratic  party  in 
1910,  to  help  nominate  and  elect  Hiram  W.  Johnson  govemor  of  Califomia. 
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IV. 

On  September  7th,  1920,  Daniel  O’Connell,  in  custody  of  two  deputy  United  States 
Marshals,  left  San  Francisco  for  the  U.  S.  Penitentiary  at  McNeil’s  Island,  Washington, 
to  serv'e  a sentence  of  seven  years  for  defending  and  maintaining  the  Constitution  of  the 
United  States,  according  to  his  oath  of  office  as  an  attorney  and  counsellor  at  law,  and 
in  other  official  positions,  and  as  a citizen  of  the  United  States.  At  the  same  time,  in  the 
same  custody  were:  Dr.  E.  R.  Hoffman,  sentenced  to  three  years;  Thomas  Carey,  sen- 
tenced to  two  years;  and  C.  J.  F.  Wacker,  sentenced  to  eighteen  months  and  $250  fine — 
all  for  the  same  offense. 

On  the  same  day,  there  was  published  in  an  evening  newspaper  in  San  Francisco  the 
following  letter: 

“In  1798 — about  122  years  ago — English  diplomats  put  over  on  the  United 
States  what  is  known  as  the  Jay  Treaty,  negotiated  by  John  Jay,  chief  justice  of 
the  United  States.  But  the  people  of  the  United  States  considered  it  only  a treaty 
for  jays,  and  abused  England  and  the  administration  for  making  such  an  infamous 
treaty. 

“In  order  to  stop  that  criticism  and  abuse  of  England,  and  condemnation  of 
her  influence  in  the  affairs  of  this  coimtry,  the  federalist  administration  passed  the 
alien  and  sedition  laws,  and  prosecuted  and  sent  to  jail  Congressman  Lyon  of 
Vermont,  and  other  prominent  citizens. 

“At  some  of  the  trials  Judge  Chase  of  the  Supreme  Court  of  the  United 
States,  presided;  and  ferocious  battles  occurred  in  court  between  Judge  Chase  and 
the  other  judges,  and  the  lawyers  who  represented  the  accused  American  citizens. 

“At  the  next  election,  and  other  elections  following,  the  people  dealt  such  blows 
to  the  federalist  party  as  to  put  it  out  of  existence.  Then  Congress  impeached 
Judge  Chase,  and  he  narrowly  escaped  being  found  guilty  and  removed  from  office. 
Although  these  judges  escaped  conviction,  the  prosecution  of  them  had  a salutary 
effect  upon  their  future  conduct. 

“Congress  not  only  restored  the  fines  paid  by' the  various  convicted  persons, 
but  also  paid  them  damages  for  the  expenses  and  sufferings  that  they  endured. 

“In  1917,  we  were  prosecuted  for  the  very  same  thing — abuse  of  England  and 
condemnation  of  her  influence  in  the  United  States  government.  Our  conviction 
was  so  unlawful  and  unjust  that  the  district  judge  went  out  of  his  way,  and  used 
all  his  power,  to  prevent  the  trial  and  his  conduct  being  reviewed  by  the  Supreme 
Court  of  the  United  States;  and  he  succeeded.  We  are  now  on  our  way  to  McNeil’s 
Island.  I am  very  proud  of  my  three  associates;  and  the  people — the  real  people — 
when  they  know  the  true  facts,  will  also  be  proud  of  them. 

“All  British  imperialists,  in  and  out  of  the  United  States,  will  rejoice  and  gloat 
over  the  result;  but  I am  wondering — and  others  who  have  read  history  will  won- 
der— if  history  will  again  repeat  itself. 

“DANIEL  O’CONNELL.” 


That  letter  was  brought  to  the  attention  of  District  Judge  William  C.  Van  Fleet,  on 
September  8th,  1920;  and  on  the  afternoon  of  the  same  day  he  was  taken  to  the  hospital, 
and  had  a capital  operation  performed.  For  several  days  it  was  not  thought  he  would 
recover;  and  it  is  announced  that  he  must  go  away  for  a rest  and  will  not  be  able  to  act 
as  a judge  for  many  months.  This  incident  has  added  to  the  curiosity  of  the  public  to 
know  the  true  facts  of  this  case,  just  as  Judge  Van  Fleet  and  the  parties  know  them. 
To  satisfy  that  curiosity  we  have  prepared  the  following  true  and  correct  statement  of 
the  facts  and  the  law,  from  the. record  and  the  personal  knowledge  of  parties,  counsel 
and  witnesses;  and  the  reader  may  rely  upon  it  all  as  being  the  absolute  truth,  and 
not  the  falsehoods  published  by  the  corrupted,  vile  newspapers  and  magazines. 

V. 

Daniel  O’Connell,  a lawyer,  bom  and  reared  in  Middlesex  County,  Massachusetts 
(near  the  batlefields  of  Lexington,  Concord  and  Bunker  Hill,  the  starting  places  of  the 
American  Revolution,)  was  practicing  law  in  San  Francisco,  California,  since  1904;  and 
on  the  walls  of  his  offices,  during  those  thirteen  years,  were  portraits  of  James  Otis, 
Patrick  Henry,  and  Samuel  Adams,  the  “fathers  of  the  American  Revolution;”  and  also 
of  George  Washington,  Martha  Washington,  Benjamin  Franklin,  Alexander  Hamilton, 
John  Marshall,  Aaron  Burr,  William  Pinckney,  the  Declaration  of  Independence,  the 
Signing  of  the  Declaration  of  Independence.  Thomas  Jefferson,  Daniel  Webster,  all  the 
chief  justices  of  the  Supreme  Court  of  the  United  States,  Judge  Benjamin  R.  Cirtis  and 
John  M.  Harlan,  of  the  Supreme  Court  of  the  United  States;  the  Signing  of  the  Emanci- 
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nation  Proclamation,  Abraham  Lincoln,  Sir  Rotter  Casement;  Daniel  O’Connell,  the  Irish 
Liberator;  Gen.  Benjamin  F.  Butler  and  Napoleon  Bonaparte.  (See  transcript  of  testi- 
mony, page  133.  Exhibit  11.)  O’Connell  was  a student  and  intense  lover  of  the  Constitu- 
tion. and  had  always  been  very  active  in  public  affairs,  for  the  people,  and  against  the 
public-seiwice  corporations  and  grafters.  Each  year  since  1910,  he  has  endeavored  to 
have  the  legislature  of  California  declare  April  19th  (the  anniversary  of  the  battles  of 
I.exington  and  Concord),  a holiday,  called  “Patidots’  Day,”  as  in  Massachusetts;  and 
.lune  17th  (the  anniversary  of  the  batle  of  Bunker  Hill),  a holiday,  as  “Bunker  Hill  Day;” 
also  to  allow  every  litigant  a jury  trial  of  every  question  of  fact,  the  juries  to  be  paid 
by  the  counties  instead  of  by  the  parties.  He  also  endeavored  to  have  September  17th 
(the  anniversary  of  the  adoption  of  the  Constitution  of  the  United  States),  made  a 
Iroliday.  as  “Constitution  Day.”  Also  our  language  called  the  American  language,  and 
not  the  Engli.^h  language. 

In  1912,  he  completed  a beautiful  residence  on  Richmond  Heights,  at  the  cormer  of 
Tenth  Avenue  and  Balboa  Streets,  in  San  Francisco;  and  erected  a large  ffag  pole  on  the 
corner,  from  which  a large  American  ffag  ffuttered  in  the  breeze  every  Sunday  and  on 
every  holiday,  including  “Patriots’  Day”  and  “Bunker  Hill  Day;”  and  the  sight  would 
start  inquiries  by  passers-by — “What  day  is  this  the  anniversary  of?  O’Connell  has  his 
ffag  out.”  Britishers  and  the  like  going  by  and  seeing  the  large  American  flag  defiantly 
waving — a rarity  at  that  time — would  ask  what  public  building  that  was,  to  have  the 
American  flag  floating  in  front  of  it. 

In  1915,  the  Panama-Pacific  International  Exposition  at  San  Francisco  failed  to  put 
on  its  program  any  commemoration  of  April  19th,  or  June  17th  (the  anniversaries  of  the 
battles  of  Lexington,  Concord  and  Bunker  Hill);  and  Mr.  O’Connell  demanded  from  the 
management  that  proper  provision  be  made.  The  management  answered  by  requesting 
Mr.  O’Connell  to  take  charge  of  celebrations  for  those  days,  which  he  did  by  allowing 
the  Women’s  Suffrage  Association  to  take  charge  of  Bunker  Hill  Day,  and  by  himself 
making  Patriots’  Day  the  second-best  celebration  taking  place  in  front  of  any  of  the 
state  buildings  (as  will  appear  from  the  newspapers  of  April  20th,  1915,  and  the  history 
of  the  Exposition.)  It  was  the  first  time  Patriots’  Day  was  celebrated  in  Califomia. 
Mr.  O’Connell  continued  the  celebration  of  April  19th,  and  Jrme  17th,  in  1916  and  1917, 
on  his  owTi  initiative  and  largely  at  his  own  expense.  From  November,  1915,  until 
April  6th,  1917,  he  organized  and  kept  active  the  California  branches  of  the  American 
Neutrality  League,  and  the  “American  Independence  Union,”  a Califomia  coi-poration, 
and  “The  American  Independent,”  a weekly  newspaper’,  in  strenuous  effoi’t  to  presei’ve 
our  neutrality,  in  accordance  with  the  proclamation  of  the  President  of  the  United  States, 
and  to  resist  the  efforts  of  England  and  her  allies  to  pull  and  drag  the  United  States  into 
the  war.  Incidentally,  he  greatly  contributed  to  the  defeat,  in  1916,  and  twice  before, 
of  the  efforts  to  put  the  properties  of  the  Spring  Valley  Water  Company,  and  of  the 
United  Railroads  Company,  over  on  the  people  of  San  Francisco  at  exorbitant  pi-ices. 
Wall  Street  and  Bi’itishers  own  the  larger  part  of  these  propei’ties,  and  lost  large  sums 
of  money  in  the  campaign  to  make  the  people  of  San  Francisco  buy  them,  said  to  be 
$350,000.  How  many  others  can  show  so  many  deeds  of  high  American  patriotism  and 
love  of  country? 

The  bearing  and  force  of  the  foregoing  circumstances  will  appear  more  clearly  to 
the  reader  from  the  fact  that  W.  B.  Bourne,  Pres.  Spring  Valley  Water  Company  (an 
Englishman,  who  owns  the  Lakes  of  Killamey  and  other  sui’rounding  territory,  where 
his  daughter,  married  to  a titled  Englishman,  resides,)  was  from  July,  1914,  exei-ting 
all  his  financial  and  other  power  to  get  the  United  States  into  the  war  on  the  side  of 
the  Allies.  Early  in  1917,  he  and  the  attorneys  and  officers  of  the  Spi’ing  Valley  Water 
Company,  the  United  Railroads  Company,  and  other  public- sei-vice  coi-porations,  signed 
with  this  same  district  judge,  William  C.  Van  Fleet,  a telegram  to  President  Wilson 
and  Congress,  urging  them  to  put  the  United  States  into  the  war,  on  the  side  of  the 
Allies.  Van  Fleet  and  Bourne  (a  multi-millionaire)  ai-e,  and  have  been  for  years,  close 
personal  friends.  In  1916,  Van  Fleet  sent  his  ovm  son  over  to  France,  where  he  served 
in  the  French  aviation  ai'my  long  before  the  United  States  entered  the  war. 

Judge  Van  Fleet’s  mother,  named  Runyon,  was  of  English  descent.  From  the  time 
he  was  admitted  to  the  bar,  he  held  public  office  continuously  in  Califomia,  under  the 
Southern  Pacific  Railroad  machine.  His  conduct  in  the  Hai-vey  bankruptcy  case  is 
notorious  among  lawyers  and  may  be  called  to  the  attention  of  Congress. 

That  Mr.  O’Connell  was  right  in  his  opinions  and  chai'ges  of  deliberate  violations  of 
the  neutrality  proclamation  was  demonstrated  by  Senator  LaFollette  in  his  magazine, 
many  months  ago;  and,  on  October  29,  1920,  Senator  Harding,  at  Cincinnati,  confirmed 
it  when  he  declared:  “Four  years  ago,  the  public  discontent  with  the  conduct  of  affairs 
was  ali’eady  so  great  that  the  pai’ty  in  power  would  have  been  driven  out  of  office  except 
for  the  appealing  statement  that  the  President  kept  us  out  of  wai’.  And  yet  at  that  very 
time  the  administration  knew  definitely,  absolutely,  that  our  entry  into  the  war  was 
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inevitable.  Yet  with  that  knowledge  concealed  from  the  people,  withheld  from  Congress, 
the  campaign  of  false  pretense  was  continued.”  On  that  same  day,  the  Republicans 
through  Chaii-man  Hays  issud  a similar  statement. 

As  further  showing  not  only  the  bias  and  prejudice  of  Judge  Van  Fleet,  but  his  total 
disregard  of  the  Constitution  and  jaws  and  his  oath  of  office  and  a few  of  the  many  acts 
during  his  career  which  have  caused  him  to  be  called  and  known  the  “the  petty  tyrant 
judge”  and  “the  steam  roller  judge,”  we  recite  the  following  intimately  connected  with 
this  case. 

In  September,  1918,  one  year  after  the  conviction — a secret  service  Britisher  named 
“Dolly”  came  into  the  office  of  Mr.  O’Connell  about  6 o’clock  in  the  evening  after  all 
courts  were  closed  and  judges  gone,  having  with  him  a load  of  whiskey  on  the  inside 
and  an  assistant  U.  S.  Attorney  and  another  U.  S.  agent  on  the  outside,  and  without  any 
warrant  or  written  authorization  whatever  and  not  even  the  authorization  or  approval 
of  his  two  companions,  forcibly  arrested  Mr.  O’Connell,  would  not  allow  him  to  phone  to 
Mrs.  O’Connell  or  communicate  with  anybody  else,  and  took  Mr.  O’Cnnell  to  the  city 
prison  and  ordered  him  locked  up  and  kept  incommunicado,  which  was  done  for  24  hours, 
when,  after  strenuous  efforts  Mrs.  O’Connell  obtained  his  release  as  the  U.  S.  Marshal, 
U.  S.  Attorney  or  anybody  else  would  not  approve  of  the  arrest  or  in  any  way  become  re- 
sponsible for  the  doings  of  Dolly.  It  was  a plain  case  of  unlawful  arrest,  assault,  battery 
and  false  imprisonment  Thereafter  for  three  days  trying  to  save  Dolly  the  U.  S.  Attor- 
nej.  and  his  assistants  had  witnesses  before  the  U.  S.  Grand  Jury  trying  to  get  an 
indictment  against  Mr.  O’Connell  for  an  argument  made  by  him  in  a Superior  Court 
room  answering  some  fool  statements:  made  to  him  by  some  fool  persons — Britishers — 
attacking  Mr.  O’Connell’s  stand  for  neutrality.  The  grand  jui-y  refused  to  indict,  the 
members  saying  that  the  statements  about  England,  France  and  Belgium  were  true  .and 
they  had  made  the  same  statements  themselves  and  that  too  much  had  already  been 
done  to  Mr.  O’Connell.  Within  a year — in  August,  1919,  Mr.  O’Connell  swore  out  a 
warrant  for  the  arrest  of  Dolly  on  a criminal  charge  of  assault  and  battery  and  another 
of  false  imprisonment  and  Dally  was  arrested  in  Los  Angeles  and  brought  to  San  Fran- 
cisco, and  before  the  Police  Coiu-t  and  this  little  bully  surrounded  by  Federal  officials 
was  as  white  as  a sheet — scared  half  to  death.  They  secured  a two-days’  postponement 
for  trial.  The  law  is  well  settled  by  repeated  decisions  of  the  Supreme  Court  of  the 
United  States — the  latest  in  245  U.  S.  Reports — that  no  U.  S.  Court  or  judge  could  inter- 
fere with  that  prosecution  by  habaes  corpus  or  otherwise  until  after  the  Supreme  Court 
of  the  State  had  finally  passed  upon  the  case  on  appeal  after  trial.  In  spite  of  this  plain 
law  Judge  Van  Fleet,  without  any  notice  to  Mr.  O’Connell,  issued  a writ  of  habeas  cor- 
pus, and  without  any  written  retum,  discharged  Dolly  and  prohibited  the  State  court 
from  proceeding  with  the  prosecution. 

In  a few  days  thereafter  Mr.  O’Connell  brought  civil  actions  in  the  State  Superior 
Court  against  Dolly  and  all  the  officials  who  had  actually  imprisoned  him  incommuni- 
cado, claiming  damages  for  the  assault  and  battery,  false  imprisonment  and  refusal  to 
allow  counsel  to  see  him.  There  was  no  mention  whatever  of  any  official  capacity  or 
U.  S.  law,  or  anything  other  than  the  ordinary  suit  between  citizens  of  the  same  state- 
no  federal  question  whatever  appeared  in  the  complaint  nor  was  any  involved  in  the 
case.  It  is  the  U.  S.  statute  law  and  well  settled  by  repeated  decisions  of  the  Supreme 
Court  of  the  United  States  that  such  a case  cannot  be  removed  to  the  U.  S.  courts.  In 
spite  of  that  plain  law  it  was  removed  to  the  U.  S.  court  where  Judge  Van  Fleet  pre- 
sided, and  although  affidavits  of  his  bias  and  prejudice  were  filed,  he  persisted  in  sitting 
in  the  case  and  overruled  two  motions  to  remand  the  cases  to  the  State  courts,  and  now 
the  cases  are  pending  before  him  and  he  is  determined  to  preside,  although  Mr.  O’Con- 
nell objects  to  him  and  the  detailed,  verified  objections  are  on  the  record  before  him. 
These  acts  of  his  were  done  in  1920.  What  chance  of  a fair  trial  has  Mr.  O’Connell  with 
Judge  Van  Fleet  presiding? 

Is  it  any  wonder  that  when  Mr.  O’Connell  actually  started  for  prison  at  McNeil’s 
Island,  disdaining  any  application  for  Van  Fleet’s  indorsement  of  any  application  for  a 
pardon,  that  Van  Fleet  took  sick  the  same  day  and  has  remained  sick  ever  since?  It 
was  fear  of  the  consequences — ^not  active  conscience — that  made  him  sick, 

VI. 

The  O’Connell  case  was  framed  by  certain  secret-service  men  and  govemment 
agents,  many  of  whom  were  afterward  dismissed  from  the  service;  others  were  sent  to 
prison  in  the  same  United  States  courts,  for  various  offences;  and  others  are  fugitives 
from  justice,  having  forfeited  their  bonds  in  the  same  courts.  These  persons  not  only 
attended  all  the  meetings,  but  joined  the  corporation  and  vainly  tried  to  change  its 
objects  and  purposes.  They  volunteered  to  look  up  the  jury  list  of  100  persons,  and  made 
a typewritten,  lying,  deceiving  report  on  each  of  the  100  jurymen.  They  filled  the 
court  room  each  session,  and  by  their  facial  expressions,  laughter,  grimaces  and  frowns. 
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ti'icd  to  influence  the  jury  against  the  defendants — and  probably  succeeded.  They  fol- 
lowed the  juiymen  out  of  the  court  room,  and  in  their  presence  talked  to  each  other, 
even  on  the  elevator,  about  the  evidence  and  against  the  defendants.  So  outrageous 
and  bold  did  this  become  that  IMr.  O’Connell,  after  a noon  recess,  called  the  matter  to 
the  attention  of  Judge  Van  Fleet,  in  open  court,  pointing  out  and  naming  one  of  the 
chief  offenders  and  asking  that  the  abuse  be  immediately  investigated  and  the  parties 
punished  then  and  there.  But  the  only  reply  Judg;e  Van  Fleet  would  make  was  to  say 
that  the  jury  were  too  intelligent  to  pay  any  attention  to  anything  of  the  sort;  and  that, 
if  it  occurred  again,  it  should  be  called  to  his  attention.  The  record  shows  that  about 
thirty  persons,  known  enemies  of  Mr.  O’Connell,  were  forced  to  come  to  the  court  room 
and  sit  within  and  without  the  bar  enclosure,  doing  the  same  things,  for  the  same  pur- 
poses. They  were  paid  witness  fees,  but  none  of  them  called  as  witnesses.  It  became 
known,  too  late,  that  one  of  the  jurymen,  from  below  San  Francisco,  stated  that  he 

hoped  he  would  be  selected  on  that  jury,  as  he  “would  like  to that  son  of 

Daniel  O’Connell!”  This  juryman  swore  himself  onto  the  jury  by  deliberate  perjury. 
A nice  “juryman!” 

Eighty  of  the  hundred  on  the  jury  list  were  English,  or  of  English  descent.  The 
first  juryman  called  was  bom  in  England,  and  admitted  that  his  sympathies  and  efforts 
were  for  England  and  her  allies  during  all  the  war.  Although  the  indictment  charged 
defendants  with  attacking  England,  Judge  Van  Fleet  forced  them  to  use  one  of  their  ten 
peremptory  challenges  on  him. 

The  case  was  started  by  one  John  L.  McNab,  an  Englishman,  or  Scotchman,  with 
strong  British  accent,  who,  with  his  brother,  Gavin  McNab,  had  the  reputation  of  rep- 
resenting British  interests  in  San  Francisco.  On  Saturday,  August  4th,  1917,  he  wi’ote 
a letter  to  U.  S.  Attorney  John  W.  Preston,  quoting  an  attack  on  England  from  a part 
of  the  “O’Connell  Claim  of  Exemption.”  He  therein  stated  that  this  was  a violation  of 
the  Espionage  Act,  and  demanded  that  O’Connell  be  indicted  and  prosecuted.  That 
letter  was  received  Monday,  August  6th,  1917.  On  the  same  day,  a complaint,  containing 
two  counts  charging  conspiracy,  was  filed;  and  in  the  afternoon,  Mr.  O’Connell  was 
arrested,  on  the  platform  at  a convention  of  the  People’s  Council  of  America,  in  the  pres- 
ence of  Lk  S.  Senator  John  D.  Works,  David  Starr  Jordan,  and  other  prominent  citizens, 
all  of  whom  denounced  the  arrest  as  an  outrage,  and  several  of  whom  went  with  Mr. 
O’Connell  and  became  his  sureties  in  the  sum  of  $10,000. 

John  W.  Preston,  U.  S.  Attorney,  and  Mrs.  A.  A.  Adams,  as  assistant  U.  S.  Attorney, 
prosecuted  the  case.  By  the  indignant  protests  of  citizens  and  public  officials  of  Califor- 
nia, both  of  these  were  later  driven  from  office  in  San  Francisco,  by  the  easy  route  of 
an  apparent  promotion  to  assistant-attomey-generalships,  which,  in  Preston’s  case,  ended 
his  seiwices  in  a few  months;  and,  in  Mrs.  Adams’  case,  transferred  her  to  Washington, 
D.  C.,  where  she  was  assigned  to  auditing  accounts  of  deputy  U.  S.  Marshals  and  pris- 
oners. Her  official  cai’eer  will  expire  March  4th,  1921,  if  not  before.  She  refused  to 
resign  or  give  up  the  office  of  U.  S.  Attomey  to  her  successor,  Mr.  Silva,  until  forced 
to  do  so  by  the  attorney  general  in  San  Francisco,  the  latter  part  of  June,  1920.  The 
reader  should  know,  in  a general  way,  who  the  prosecutors,  as  well  as  the  defenders, 
were,  in  order  to  determine  how  to  judge  the  case  and  the  verdict. 

John  W.  Preston  was  bom  and  reared  in  eastern  Tennessee,  soon  after  the  close 
of  the  Civil  War.  His  father  died  in  July,  1919,  and  in  the  press,  John  W.  Preston 
boasted  that  his  father  was  the  man  who  fired  the  last  shot  on  the  rebel  side,  in  that 
rebellion.  (Mr.  O’Connell’s  father  was  a volunteer  Union  soldier  in  the  Civil  War. 
O’Connell  had  two  uncles  killed,  fighting  on  the  same  side;  and  his  mother — a Miss 
Shields — was  a cousin  of  Gen.  Shields,  who  fought  for  the  presei-vation  of  the  Union.) 
When  the  reader  reflects  that  eastern  Tennessee  continued  most  ferociously  in  rebel- 
lion, requiring  a large  Union  army  doAvn  there  until  about  the  year  1884,  the  full  signif- 
icance of  the  boast  and  the  environment  in  which  John  W.  Preston  was  reared,  will  be 
seen.  An  uncle,  John  Q.  White,  had  gone  to  Mendocino  County,  California,  and  had 
been  elected  superior  judge  of  that  county.  His  nephew,  John  White  Preston,  and 
another  nephew,  went  to  that  county  and  opened  law  offices  in  Ukiah,  practicing  law 
before  their  uncle;  and  it  has  been  a race  to  see  who  would  first  retain  the  nephews  as  . 
counsel.  In  1915  and  1916,  Mr.  O’Connell  had  clashes  with  John  W.  Preston,  because 
Preston  had  failed  to  prevent  or  hold  a British  war  vessel  loaded  Avith  dynamite  and 
munitions  of  war,  which  violated  our  neutrality  by  remaining  in  our  harbor  three  days; 
or  stop  the  British  government  recruiting  openly  at  the  Savoy  Theatre  and  other  places 
in  San  Francisco — Preston  calling  O’Connell  “too  much  Irish,”  and  O’Connell  calling 
Preston  “too  much  English,”  and  a great  deal  more  along  the  same  line;  and  they  had 
no  friendly  feelings  toward  each  other  after  that  time. 

Of  Mrs.  Adams  we  know  nothing  except  hearsay  from  Alturas,  California,  and 
except  what  she  said  and  did  as  assistant  United  States  Attomey,  prior  to  her  removal 
to  Washington,  D.  C.,  where  she  has  been  since  July,  1920.  On  the  night  of  September 
7th,  or  the  morning  of  September  8th.  1920,  an  application  for  pardon  of  Mr.  O’Connell 


14 


THE  DANIEL  O’CONNELL  CASE 


and  his  associates,  signed  by  various'  judges  and  public  officials  (laying  the  foundation 
for  the  petitions  to  Senator  Phelan),  was  mailed  to  the  President.  It  could  not  have 
been  received  there  before  Septembr  11th,  1920.  On  Sptember  21st,  1920,  Mr.  O’Connell 
and  his  associates  were  notified  by  thei  attorney  general  that  the  President  had  denied 
that  application  on  that  September  11th,  1920. 

The  reader  will  again  ask,  why  ? Why  so  quickly  ? 

Refer  to  the  activity  of  Mr.  O’Connell  for  neutrality,  and  you  have  the  answer. 

VII. 

The  reader  will  ask,  and  we  also  ask,  the  following  questions: 

1.  Why  did  Judge  Van  Fleet  do  such  an  unusual  thing  for  a fair-minded  judge, 
i.  e.,  go  out  of  his  way,  and  do  everything  in  his  power,  to  prevent  the  Supreme  Court 
reading,  examining,  or  reviewing  the  evidence  in  the  case,  or  his  rulings,  decisions,  and 
actions  ? 

Why  did  the  Supreme  Court  of  the  United  States,  after  brushing  aside  all  technical- 
ities in  the  Debs  and  other  cases,  and  announcing  that  it  would  decide  all  war  cases  on 
their  merits,  refuse  to  decide  this  case  on,  its  merits;  or  review,  or  consider,  or  even 
examine  the  evidence  or  proceedings  at  the  trial  of  this  case? 

VIII. 

This  prompt  denial  by  the  Adm.inistration,  without  examination,  of  their  application, 
may  be  explained  by  the  United  News  dispatch  from  New  York,  dated  September  24th, 
1920,  which  contains  the  following:  “There  is  a strong  tendency  among  some  men  of  the 
administration  to  hold  the  influence  of  the  Irish  and  German-American  element  in  the 
country  responsible  for  much  of  the  anti-League  of  Nations  and  anti-Democratic  propa- 
ganda in  general.  Democratic  leaders  have  expressed  the  same  bitterness  at  the  pro- 
Harding  attitude  of  voters  of  German  origin  as  they  have  at  the  pro-Harding  attitude 
of  many  former  Democratic  voters  of  Irish  origin.” 

The  Attorney  General  in  his  brief  charges  O’Connell  with  being  “pro-Irish,”  but 
not  with  being  in  any  wise  disloyal.  But,  on  September  23rd,  1920,  vouchers  were  pro- 
duced before  the  Senate  Investigating  Committee  at  Washington,  showing  these  same 
officials  using  public  money  for  private  political  purposes! 

IX. 

What  lawful  method  was  open  to  the  citizens,  to  raise  the  question  of  the  consti- 
tutionality of  the  draft  act?  The  Supreme  Court  of  California  had  decided  that  it  could 
not  be  done  by  a writ  of  prohibition  and  could  not  be  done  in  a State  court.  (Transcript, 
pg.  124.)  Every  lawyer  knew  that.  Every  lawyer  knew  it  could  not  be  done  in  any  court 
by  a writ  of  injunction.  Yet,  in  the  trial  of  the  O’Connell  case,  the  United  States 
Attorney,  John  W.  Preston,  and  his  assistant,  Mrs.  A.  A.  Adams,  persistently  and 
constantly  stated  to  the  jury  that  it  could  have  been  done  by  a writ  of  injunction;  and, 
although  O’Connell  as  persistently  denied  that  it  could,  yet  Judge  Van  Fleet  encouraged 
the  district  attomey  and  his  assistants  in  their  error,  and  in  their  repeated  mis-state- 
ments in  the  presence  of  the  jury,  as  well  as  their  assertions  to  the  jury  that  it  was  proof 
of  bad  faith  in  Mr.  O’Connell  that  he  did  not  apply  to  some  court  for  an  injunction  to 
prevent  the  enforcement  of  the  draft  act.  The  unfairness,  as  well  as  ignorance,  if  not 
atrociousness,  of  this  conduct,  is  shown  by  the  decisions  of  the  Supreme  Court  of  the 
United  States,  as  well  as  nearly  every  other  court  (which  decisions  Judge  Van  Fleet  and 
the  United  States  Attomey  and  his  assistants  were  conclusively  presumed  to  know), 
that  no  injunction  can  be  granted  against  the  enforcement  of  a criminal  statute,  as  there 
is  a plain,  speedy  and  adequate  remedy  at  law,  by  appeal,  or  by  writ  of  habeas  corpus. 
Yet,  the  jury  was  given  the  impression — which  Judge  Van  Fleet  refused  to  correct — 
that  such  an  injunction  could  be  secured,  and  that  Mr.  O’Connell  was  acting  in  bad  faith, 
and  with  necessarily  criminal  intent,  in  not  applying  for  that  injunction. 

It  is  also  well-settled  law  that: 

1.  No  court  will  declare  an  Act  of  Congress  unconstitutional  unless  obliged  to  do 
so.  (Blair  vs.  United  States,  250  U.  S.  279;  Sugarman  vs.  United  States,  249  U.  S.) 

2.  No  person  can  raise  the  question  of  the  unconstitutionality  of  an  Act  of  Con- 
gress, unless  he  is  injured  by  it.  (Ibid.) 

3.  The  Supreme  Court  will  not  consider  a question  of  the  unconstitutionality  of  an 
Act  of  Congress,  unless  it  is  raised  at  the  earliest  stage  in  the  proceedings;  otherwise  the 
question  is  waived.  Sugarman  vs.  United  States,  249  U.  S.,  and  previous  decisions.! 

The  reader  from  the  foregoing  will  plainly  see  the  atmosphere  as  well  as  the 
psychology  of  the  counsel,  judge  and  parties,  and  will  have  a better  understanding  of  the 
case  and  of  what  was  going  on  behind  the  scenes  up  to  the  moment  when,  on  August 
7,  1920,  President  Wilson  pardoned  the  two  Russian  Socialists  whom  the  government  had 
joined  in  a charge  of  conspiracy  in  order  to  convict  the  other  defendants,  as  will  be  seen 
herein  later.  Now  we  present  the  facts  of  the  case,  and  ask  your  verdict  and  action  in 
having  Congress  repeal  the  espionage  and  draft  acts  and  release  all  penalties  just  as 
soon  as  it  convenes. 
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PART  I. 


CHAPTER  I. 


In  May  and  June,  1917,  Mr.  O’Connell  was  consulted  by  young  men,  and  their 
fathers,  mothers  and  other  relatives,  about  the  constitutionality  of  the  selective-service 
law,  or  draft  act,  so  far  as  it  compelled  military  service  in  Europe,  especially  for  the 
accomplishment  of  the  purposes  daily  set  forth  by  the  President  and  members  of  his 
Cabinet,  in  speeches,  proclamations  and  public,  official  documents  from  day  to  day,  in 
May,  June,  and  July,  1917.  O’Connell  made  an  exhaustive  research  and  study  of  the 
question,  discussing  it  with  other  lawyers  during  a period  of  many  days  and  nights; 
and  came  to  the  definite  and  absolutely-certain  opinion  that  the  great  Daniel  Webster 
was  right,  in  his  speech  in  Congress,  December  9th,  1814 — in  the  W’ar  of  1812 — about 
the  limitation  of  the  power  of  Congress  to  conscript  for  foreign  military  service,  with 
which  opinion  President  Madison  and  that  Congress  afterwards  agx'eed;  and  therefore, 
while  Congress  had  the  power  to  di’aft  for  the  “common  defense”  of  the  United  States, 
yet  it  had  no  power  to  conscript  one  young  man  for  military  service  in  Europe  for  the 
purixoses  set  forth  by  the  President  and  his  Cabinet  in  the  official  orders,  bulletins, 
speeches  and  documents  published  after  the  passage  of  the  Draft  Act,  May  18,  1917, 
and  set  forth  in  the  olfical  Daily  Bulletin  published  by  the  United  States,  the  President 
being  the  commander-in-chief  of  the  military  and  naval  foi’ces  of  the  United  States.  To 
be  correct,  we  quote  his  demurrers  setting  up  that  point,  as  follows: 

“8.  The  said  Act  was  to  remain  in  force  only  during  the  emergency  then 
existing  but  which  had  ceased  to  exist  prior  to  the  filing  of  this  indictment,  and 
has  never  existed  since  August  1,  1917,  and  does  not  exist;  and  said  Act  ceased 
to  have  any  force  after  August  1,  1917.” 

“9.  The  first  sentence  of  the  Constitution,  commonly  called  the  preamble, 
stating  the  objects  and  purposes  of  the  powers  granted  therein,  is  violated,  in  that 
the  war  was  not  declared,  and  is  not  conducted  for  the  ‘common  defense’  of  the 
United  States,  but  for  the  following  pui-poses: 

“A.  The  destruction  of  German  autocracy  in  Gei-many; 

“B.  The  destruction  of  German  militarism  in  GeiTnany; 

“C.  The  driving  out,  or  forcing  out,  of  power  in  Germany,  the  present  ruling- 
family,  called  the  Hohenzollern  family,  or  dynasty; 

“D.  The  making  of  the  world — not  the  United  States — safe  for  democracy; 

“E.  The  restoration  of  Belgium  to  the  King  and  other  persons  who  ruled  it 
before  the  war  began  in  July,  1914; 

“F.  The  restoration  of  Sei-via,  Montenegro  and  Rumania  to  their  several 
rulers  as  they  were  before  the  war  began  in  July,  1914; 

“G.  The  restoration  of  Alsace  and  Lorraine  to  France; 

“H.  The  assisting  England  and  France  and  other  nations,  in  carrying  on  a 
war  against  Germany  and  the  Gei-man  Empire,  and  in  the  accomplishment  of  the 
purposes  and  objects  of  those  nations,  whatever  those  objects  and  pui-poses  may 
finally  be,  but  none  of  which  are  fox-  the  common  defense  of  the  United  tSates; 

“I.  This  Court  will  take  judicial  notice  of  the  oiTicial  daily  Bulletin,  pub- 
lished by  the  United  States,  containing  the  messages,  proclamations,  speeches 
through  Commissioners  from  belligerent  nations,  and  other  public  acts  of  the 
President  and  officers  of  the  executive  and  legislative  departments  of  the  govern- 
ments of  the  United  States,  which  the  Court  must  consider  as  established  facts 
showing  the  objects  and  purposes  in  commencing  and  conducting  this  war,  and 
passing  and  enforcing  the  said  act  of  May,  1917.” 

(Transcript,  pp.  13,  14.) 
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Is  there  any  real  lawyer,  or  any  other  intelligent  person  who  has  read  the  Consti- 
tution and  its  objects  and  purposes  and  the  debates  in  the  Convention  and  before  the 
people  who  adopted  it,  and  ever  since  until  the  decision  of  the  Supreme  Court,  May  6, 
1918,  (Cox  vs.  Wood,  248  U.  S.),  who  for  a moment  believes  that  Congress  has  power 
to  conscript  him,  his  or  her  father,  brother,  or  son,  for  those  purposes  mentioned  above.? 
Will  not  some  Supreme  Court  later  REVERSE  THAT  DECISION?  Read  the  Consti- 
tution and  THINK  FOR  YOURSEI.VES  WHY  IT  WAS  RATIFIED  BY  THE  PEOPLE. 

Lo  and  behold!  that  decision  was  reversed  by  THE  PEOPLE  forcing  the  withdrawal 
of  American  troops  from  Russia  and  Siberia,  in  1920,  although  that  decision  of  the 
Supreme  Court  in  1918  declared  they  could  be  sent  anywhere  on  the  globe  that  the 
President  as  commander-in-chief  ordered,  and  the  President  acted  on  that  decision.  But 
its  unsoundness  and  plain  error,  and  threats  of  impeachment  and  mutiny  of  the  soldiers,, 
together  with  protests  of  the  people,  forced  the  President  to  order  their  withdrawal^ 
although  the  Supreme  Court  decided  that  the  war  was  not  ended. 


CHAPTER  II. 

The  law-abiding  citizen  is  a good  ctizen;  but  the  servile  citizen,  who  cares  nothing 
for  the  Constitution  of  his  country,  is  a very  bad  citizen — almost  as  bad  as  those  who 
deliberately  violate  the  Constitution  and  laws  of  their  country;  but  even  those  are  not 
half  so  bad  as  those  in  power,  under  oath  to  defend  and  maintain  the  Conctitution,  who 
deliberately  and  passionately  attack  or  assist  in  attacking  and  destroying  it.  What  is 
the  responsibility  and  w’hat  is  to  be  done  with  public  officials  who  thus  make  servile 
citizens,  and  by  their  disrespect  for  the  Constitution  make  invitable  the  destruction  of  the 
independence  of  the  country  in  the  near  future? 

The  honesty,  good  faith,  sincerity,  and  firm  strength  of  O’Connell’s  opinion  that 
the  Draft  Act  was  unconstitutional,  was  fully  established  by  the  uncontradicted  evidence 
(Transcript,  pp.  124  to  131),  and  is  admitted  on  pg.  51  of  the  Government’s  brief,  filed 
March  13,  1920,  ill  the  Supreme  Court  of  the  United  States,  in  the  following  language: 
“IT  WAS  NOT  DISPUTED  THAT  THE  DEFENDANTS  BELIEVED  (in  so 
far  as  they  thought  about  the  matter  at  all,)  THAT  THE  ACT  WAS  UNCON- 
STITUTIONAL, NOR  THAT  PART  OF  THEIR  INTENT  IN  THEIR  ASSOCIA- 
TION WAS  TO  TEST  ITS  CONSTITUTIONALITY.” 


CHAPTER  III. 

Every  attorney  at  law,  and  public  official,  no  matter  how  short  his  service,  must 
take  an  oath  to  support,  maintain  and  defend  the  Constitution  of  the  United  States  at 
all  times.  Daniel  O’Connell  was  an  attorney  at  law,  of  the  State  and  Federal  courts; 
and  defendants  Wacker,  Carey  and  Hoffman  were  citizens  and  voters  and  therefore  had 
repeatedly  taken  that  oath. 

Therefore,  having  taken,  and  being  under  the  obligations  of,  THAT  OATH,  and  it 
being  PROVED  AND  ADMITTED  that  they  honestly  believed  that  the  Draft  Act  of 
1917,  as  intended  to  be  used,  and  for  the  purposes  for  which  it  was  to  be  used,  VIO- 
LATED THAT  CONSTITUTION  OF  THE  UNITED  STATES— what  was  the  right 
AND  DUTY  of  each  of  those  four  defendants?  Was  it  not  to  “support,  maintain  and 
defend”  that  Constitution,  when  they  saw  and  believed  it  to  be  violated? 

This  duty  is  expressly  declared  by  the  Supreme  Court  of  the  United  States,  in 
Monongahela  vs.  United  States,  148  U.  S.  324,  quoting  and  approving  Boyd  vs.  United 
States,  116  U.  S.  635,  as  follows:  “Illegitimate  and  unconstitutional  practices  get  their 
fir.st  footing  in  that  way,  namely,  by  silent  approaches  and  slight  deviations  from  legal 
modes  of  procedure.  This  can  only  be  obviated  by  adhering  to  the  imle  that  constitu- 
tional provisions  for  security  of  persons  and  property  should  be  liberally  construed.  A 
close  and  literal  construction  deprives  them  of  half  their  efficacy  and  leads  to  gradual 
depreciation  of  the  right  as  if  it  consisted  more  in  sound  than  in  substance.  IT  IS  THE 
DUTY  OF  THE  COURTS  TO  BE  WATCHFUL  FOR  THE  CONSTITUTIONAL 
RIGHTS  OF  THE  CITIZENS  AND  AGAINST  ANY  STEALTHY  ENCROACHMENTS 
THEREON.  Their  motto  should  be  obsta  principes,  WITHSTAND  BEGINNINGS.”  So 
too,  the  duty  of  every  citizen  is  the  same,  WITHSTAND  BEGINNINGS. 

How  could  they  perform  that  duty  in  any  other  way  than  appealing  directly  to  the 
United  States  courts  to  declare  that  violating  act,  the  draft  act,  unconstitutional  and 
void? 

How  can  it  be  a crime,  or  an  offense  against  law,  or  unlawful,  to  perform  the  DUTY 
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imposed  upon  citizens  by  the  CONSTITUTION,  the  highest  law  in  the  land?  Is  there 
any  higher  duty  for  an  American  citizen  than  devotion  to  the  United  States  Constitution? 

No  person  but  a drafted  man  could  raise  the  question  of  the  unconstitutionality  of 
the  draft  act;  and  he  could  not  do  it  until  after  he  passed  the  physical  examination  and 
was  actually  ordered  to  report  for  sendee;  and  not  until  he  was  arrested  or  taken  under 
that  draft  act,  AS  HE  WAS  NOT  INJURED  BEFORE;  and  the  only  remedy  open  to 
him  was  an  application  for  a writ  of  habeas  corpus. 

No  one  was  called  to  report  for  service  until  after  the  middle  of  September,  1917, 
and  Mr.  O’Connell  and  the  other  defendants  were  arrested  as  early  as  August,  1917. 

How  many  will  hereafter  risk  themselves  in  daring  to  defend  or  maintain  the  Con- 
stitution, after  they  have  learned  that  Mr.  O’Connell  was  sentenced  to  seven  years  in 
the  United  States  penitentiary  at  McNeil’s  Island,  Washington,  (where  he  now  suffers 
imprisonment),  for  performing,  or  attempting  to  perform,  that  duty.?  What  will  become 
of  the  Constitution  hereafter,  under  these  cii'cumstances?  Will  not  every  office-holder 
be  allowed  to  trample  it  and  kick  it,  as  a “mere  scrap  of  paper?”  Who,  therefore,  can 
deny  that  it  has  been  destroyed. 


CHAPTER  IV. 

To  the  clients  who  consulted  him — not  conferred  with  him — and  who  requested  his 
opinion  of  the  law.  he  gave  it.  When  asked  by  them,  “Well,  what  can  be  done?” — the 
usual,  natural  and  proper  question  of  a client  to  his  or  her  lawyer — O’Connell  answered 
that  it  would  be  necessai’y  to  test  the  act  in  the  United  States  courts,  on  habeas  corpus, 
and  bring  it  to  the  Supreme  Court  of  the  United  States,  inasmuch  as  the  judges  of  the 
lower  couils  would  not  take  the  responsibility  of  declaring  the  law  unconstitutional  at 
this  time,  one  of  the  United  States  district  judges  having  so  expressed  himself;  that  it 
would  probably  cost  $1,500  to  prepare  and  print  the  record  alone,  and  that  the  proceed- 
ings would  cost  at  least  $5,000,  even  if  Mr.  O’Connell  was  paid  nothing  for  his  services; 
— and  he  never  was  paid  anything,  as  the  record  shows — and  that  eminent  counsel  in  the 
East  should  be  engaged,  to  argue  the  case  in  the  Supreme  Court  of  the  United  States. 
The  amount  of  money  was  more  than  individuals  could  pay.  These  clients  declared  that 
they  had  been  detei-mined  to  test  the  constitutionality  of  the  draft  law  before  they  ever 
saw  O’Connell.  Coi-porations  had  been  organized  in  San  Francisco  to  raise  money  to 
test  the  legality  of  Spring  Valley  Water  Company  rates,  and  also  to  test  sewer  assess- 
ments in  pi-evious  years,  where  individuals  were  too  poor  to  bear  the  expense. 

(Tr.  p.  131.) 

There  was  a preliminary  meeting,  on  July  11th  or  12th,  1917,  of  these  interested 
clients,  at  which  it  was  voted  to  form  a corporation,  under  the  name  “American  Patriots,” 
to  raise  funds  for  the  pui-pose  of  testing  the  constitutionality  of  the  draft  act,  and  a com- 
mittee was  appointed,  to  prepare  and  file  the  articles  of  incoi-poration.  Only  three 
persons  were  necessary.  Two  of  them  were  Mrs.  Krause,  nee  Malloy;  and  Mrs.  Manley, 
who  had  consulted  O’Connell,  having  a son,  nephews,  and  other  relatives,  within  the 
draft  age.  Two  other  persons,  Herman  B.  Smith  and  David  J.  Smith,  not  within  the 
draft  age,  they  said,  joined  in  signing  the  articles  of  incorporation,  on  July  12th,  1917; 
and,  on  July  14th,  1917,  the  Secretary  of  State  of  California,  after  examining  the  papers, 
issued  a charter,  or  certificate  of  incorporation,  which,  according  to  the  decisions  of  the 
Supi-eme  Court  of  California,  was  a conclusive  decision  and  judgment  that  all  the  objects 
and  purposes  of  that  corporation  were  LAWFUL. 

THIS  CORPORATION  WAS  THE  CONSPIRACY  INTENDED  TO  BE  CHARGED, 
AND  THE  ONLY  ONE  PROVED,  AND  THE  ONLY  ISSUE  WAS  WHETHER  ITS 
OBJECTS  WERE  LAWFUL,  as  appears  from  the  following  statement  made  by  Judge 
Van  Fleet,  on  the  first  day  of  the  trial: 

“Mr.  O’Connell,  here  is  the  situation:  Your  defense,  as  I understand  it — ^the 
defense  of  the  defendants  is,  that  being  honestly  of  the  opinion  that  this  act  was 
unconstitutional,  that  you  took  steps  to  organize  THIS  CORPORATION,  the 
American  Patriots,  by  reason  of  the  fact  that  you  felt  you  were  entitled  to  have 
an  aggregation  contribute,  because  it  was  too  onerous  upon  any  one  man;  that 
you  accordingly  gathered  together  in  that  form,  with  the  genuine  and  honest  pur- 
pose of  testing  this  law,  the  constitutionality  of  it — gathered  together  these  people. 
Now,  of  course  there  is  no  question  but  what  either  an  individual,  as  I shall  be 
called  upon  to  advise  the  jury — has  the  right  in  good  faith  to  test  any  law  that 
affects  his  rights,  his  liberty,  his  life — and  as  you  have  requested  in  your  proposed 
instructions;  but  the  prosecution  certainly  has  the  right  to  show  that  that  \vas  not 
the  real  object  of  THIS  CORPORATION  at  all;  they  have  the  right  to  show  that 
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the  methods  pursued  were  not  in  harmony  with  any  such  purpose  at  all;  they  have 
the  right  to  show  that  THIS  CORPORATION,  not  only  through  its  individual 
members,  made  declarations  which  were  at  variance  with  any  such  purpose,  but 
issued  propaganda  which  was  of  a nature  to  be  against  such  a purpose;  that  is,  I 
mean,  A PURPOSE,  that  went  beyond  any  mere  desire  to  test  the  Act,  and  to  deter 
and  induce  them  to  refuse  to  subscribe  to  the  Act.  That  is  all  they  are  trying  to 
do.  That  is  perfectly  proper.  IF  IT  IS  FOUND  BY  THIS  JURY  THAT  THE 
PURPOSES  OF  THIS  CORPORATION  AND  THE  ACTS  DONE  UNDER  ITS 
ORGANIZATION  WERE  AS  YOU  SAY,  AND  NOT  AS  THE  PROSECUTION 
CLAIMS  THEM,  THEN  OF  COURSE  YOU  CANNOT  BE  CONVICTED. 

“On  the  other  hand,  if  it  appears  that  THE  CORPORATION  was  used  merely 
as  a cloak  through  which  to  reach  a large  number  of  people  with  a course  of 
solicitation  and  representation  and  propaganda  which  would  be  in  ITS  nature 
calculated  to  induce  others  not  to  enlist,  or  not  to  subscribe  to  the  draft  act,  then 
the  jury  would  have  the  right  to  find  THAT  THAT  WAS  THE  PURPOSE  OF  THE 
CORPORATION  instead  of  the  genuine  one  of  testing  the  constitutionality  of  the 
Act.  THAT  IS  THE  WHOLE  QUESTION.”— (Transcript,  pp.  4,  5,  Motions  for 
Certiorari,  pp.  31,  32,  Amended  Assignment  of  Errors  Allowed  by  Supreme 
Court.) 

But  it  is  fundamental  law,  known  to  every  American  citizen,  that  he  cannot  be 
put  on  trial  except  for  a specific,  definite  charge  contained  in  an  indictment,  and 
that  he  cannot  be  tried  or  convicted  of  any  other  charge  than  that  contained  in  the 
indictment.  In  the  language  of  the  Supreme  Court  of  the  United  States:  “It  is 
the  birthright  of  every  American  citizen,  when  charged  with  crime,  to  be  tried 
and  punished  according  to  law.  If  the  means  provided  by  law  for  the  purpose  of 
convicting  of,  and  punishing  for,  alleged  offenses  against  the  law  are  ineffectual, 
there  is  an  immunity  from  punishment,  no  matter  how  great  an  offender  the  indi- 
vidual may  be,  or  how  much  his  crime  may  have  shocked  the  sense  of  justice  of 
the  country,  or  endangered  its  safety.” — (Ex  Parte  Milligan,  4 Wall.  2,  119.) 

“The  conspiracy  cannot  alone  constitute  the  offense.  It  needs  the  addition  of 
the  overt  act.  Such  act  is  something  more,  therefore,  than  evidence  of  a conspir- 
acy. It  constitutes  the  execution  or  part  execution  of  the  conspiracy,  and  all 
incur  guilt  by  it,  or  rather  complete  their  guilt  by  it,  consummating  a crime  by 
it  cognizable  then  by  the  judicial  tribunals;  such  tribunals  only  then  acquiring 
jurisdiction.” — (Hyde  vs.  United  States,  225  U.  S.  347.) 

“There  must  be: 

1.  Forbidden  meeting  of  minds,  and 

2.  The  overt  act,  or  acts,  and 

3.  The  specific  intent.” 

(Paris  vs.  U.  S.,  260  Fed.  529.) 

The  only  offense  of  the  three  who  joined  after  July  14th,  1917 — that  is,  Hoffman, 
July  21st,  1917;  Carey,  July  25th,  1917,  and  Wacker,  August  6th,  1917  (the  day  of  the 
arrest),  was  that  they  joined  that  corporation. 

“If  the  clauses  stating  the  conspiracy  do  not  refer  for  light  upon  its  meaning 
to  the  clauses  setting  forth  the  overt  acts,  then  the  overt  acts  cannot  be  resorted 
to  in  aid  of  the  averments  of  the  conspiracy.” — (Joplin  Mercantile  Co.  vs.  United 
States,  236  U.  S.  535,  536.) 

“But  the  averment  of  the  making  of  the  unlawful  agreement  relates  to  the 
acts  of  all  the  accused,  while  overt  acts  may  be  done  by  one  or  more  less  than  the 
entire  number,  and  although  essential  to  the  completion  of  the  crime,  are  still  in  a 
sense,  something  apart  from  the  mere  conspiracy,  being  ‘an  act  to  effect  the  object 
of  the  conspiracy.’  For  this  reason,  among  others,  it  seems,  to  us  that  where,  as 
here,  the  averment  respecting  the  foraiation  of  the  conspiracy  refers  to  no  other 
clause  for  certainty  as  to  its  meaning,  it  should  be  interpreted  as  it  stands.”  — 
(Joplin  vs.  U.  S.  236  U.  S.  535,  536.  Anderson  vs.  U.  S.,  260  Fed.  557.) 

In  Bannon  vs.  U.  S.,  156  U.  S.  468,  the  court  says: 

“The  gist  of  the  offense  is  still  the  unlawful  combination,  WHICH  MUST 
BE  PROVEN  AGAINST  ALL  the  members  of  the  conspiracy,  each  one  of  whom 
is  then  held  responsible  for  the  acts  of  all.”  — (American  Tin  Co.  vs.  United  States, 
2 Pet.  358;  Nudd  vs.  Burrows,  91  U.  S.  426,  438.) 

Must  also  be  charged  (p.  469)  against  all  as  the  same  conspiracy. 

After  prima  facie  evidence  of  an  UNLAWFUL  combination  only  can  the  act  of 
each  be  introduced.”  (p.  469.) 

“It  is  a general  principle  that  a party  cannot  be  punished  for  an  evil  design, 
unless  he  has  taken  some  step  toward  carrying  it  out.” 

“The  combination  of  minds  in  an  unlawful  purpose  is  the  foundation  of  the 
offense  of  conspiracy.” — (U.  S.  vs.  Hirsch,  100  U.  S.  34.) 
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In  United  States  vs.  Scott,  95  U.  S.,  pp.  670,  671,  the  Court  says: 

“The  question  presented  does  not  appear  to  us  difficult  of  solution.  Upon 
principle  an  act  which  is  not  an  offense  at  the  time  it  is  committed  cannot  become 
such  by  any  subsequent  independent  act  of  the  party  with  which  it  has  no  connec- 
tion. The  criminal  intent  essential  to  the  commission  of  a public  offense  must 
exist  when  the  act  complained  of  is  done;  it  cannot  be  imputed  to  a party  from  a 
subsequent  independent  transaction.  There  are  cases,  it  is  true,  where  a series  of 
acts  are  necessary  to  constitute  an  offense,  one  set  being  auxiliary  to  another  in 
carrying  out  the  criminal  design.  But  the  present  is  not  a case  of  that  kind.” 

But  where  it  depends  “upon  the  happening  of  a subsequent  event,  not  perhaps  in  the 
contemplation  of  the  party,  and  which  may  be  bi’ought  about  against  his  will,  by  the 
agency  of  another,”  and  “becomes  criminal,  according  as  such  proceedings  may  or  may 
not  be  subsequently  taken,  either  by  the  party  or  another,”  this  cannot  constitute  a 
crime.  (U.  S.  vs.  Heinie,  175  Fed.  301.) 

“The  general  rule  in  reference  to  an  indictment  is  that  all  the  material  facts 
and  circumstances  embraced  in  the  definition  of  the  offense  must  be  stated,  and 
that,  if  any  essential  element  of  the  crime  is  omitted,  such  omission  cannot  be 
supplied  by  intendment  or  implication.  The  charge  must  be  made  directly  and  not 
inferentially  or  by  way  of  recital.  . . . The  conspiracy  must  be  sufficiently 

charged,  and  cannot  be  aided  by  averments  of  acts  done  by  one  or  more  of  the 
conspirators  in  furtherance  of  the  object  of  the  conspiracy.  . . . When  the 

criminality  of  a conspiracy  consists  in  an  unlawful  agreement  of  two  or  more 
persons  to  compass  or  promote  some  criminal  or  unlawful  purposes,  that  purpose 
must  be  fully  and  clearly  stated  in  the  indictment;  while  if  the  criminality  of 
the  offense  consists  in  the  agreement  to  accomplish  a purpose  not  in  itself  criminal 
or  unlawful,  by  criminal  or  unlawful  means,  the  same  must  be  set  out.” — (Petti- 
bone  vs.  United  States,  148  U.  S.  202,*  203), 

in  which  the  conviction  was  reversed  and  remanded  ■with  instructions  to  quash  the 
indictment  and  discharge  the  defendants.  Precisely  the  same  law  applies  to,  and  the 
same  decision  should  have  been  made  in,  this  Daniel  O’Connell  case. 

The  Supreme  Court  of  Mississippi,  in  Haciston  vs.  State,  54  Miss.  689,  28  Am. 
Rep.  392,  expresses  it  as  follows: 

“Persons,  who  attend  one  on  a lawful  expedition,  during  which  the  latter  alone 
commits  a crime,  are  liable  therefor  only  on  proof  of  a conspiracy  to  commit  such 
crime,  or  their  intention  to  aid  him  in  any  unlawful  expedition  to  which  he  might 
resort.” 

To  the  same  effect  are: 

People  vs.  Mather,  4 Went.  229;  21  Am.  Dec.  122;  Com.  vs.  Eastman,  1 Cus. 
189;  48  Am.  Dec.  596. 

“The  conspiracy  is  the  crime,  and  that  is  one,  however  diverse  its  objects.” — 
(Frohwerck  vs.  United  States,  250  U.  S.  210.  March  10,  1919.) 

“The  gist  of  the  offense  is  the  conspiracy,” 

— as  said  bv  Mr.  Justice  Woods,  speaking  for  this  Court,  in  United  States  vs.  Britton, 
108  U.  S.,  199,  204. 

“This  offense  does  not  consist  of  both  the  conspiracy  and  the  acts  done  to  effect 
the  object  of  the  conspiracy,  but  of  the  conspiracy  alone.  The  provision  of  the 
statute,  that  there  must  be  an  act  done  to  effect  the  object  of  the  conspiracy, 
merely  affords  a locus  penitentiae,  so  that  before  the  act  done  either  one  or  all  of 
the  parties  may  abandon  their  design,  and  thus  avoid  the  penalty  prescribed  by  ’the 
statute.”— (Dealy  vs.  U.  S.,  152  U.  S.  547.) 

Mr.  Justice  Brew'er,  in  U.  S.  vs.  Kane,  23  Fed.  751,  said: 

“In  order  to  make  that  rule  of  law^  applicable,  there  must  be  concert  of  action; 
and  agreement  to  do  some  unlawful  thing.  If  there  is  no  such  agreement,  no  such 
preconcert  of  action,  why  then  each  individual  is  responsible  simply  for  what  he 
does:” 

The  charge  against  defendants,  in  both  counts  of  the  indictment,  was  criminal  con- 
.spiracy,  and  only  criminal  conspiracy;  in  the  first  count,  conspiracy  to  obstnict  recruiting 
and  enlistment;  in  the  second  count,  conspiracy  to  evade  the  draft.  It  is  so  admitted 
and  stated  on  pages  1 and  2 of  the  judge’s  charge;  and  again,  on  page  8 of  that  charge, 
he  says: 

“You  will  apply  the  principles  that  I have  thus  far  stated  to  the  evidence  in 
determining  whether  a conspiracy  existed  between  the  defendants  to  commit 
the  act  chai'ged,  and,  as  you  will  appreciate  from  wdiat  I have  said,  that  is  the 
first  essential  inquiry  for  your  consideration;  since,  if  the  conspiracy  has  not  been 
shown,  the  defendants  should  be  acquitted.  This  is  so  because  the  offense  charged 
is  conspiracy,  and  unless  that  offense  be  established  the  defendants  cannot  be  con- 
victed, regardless  of  what  they  have  done  individually.” 


20 


THE  DANIEL  O’CONNELL  CASE 


CHAPTER  V. 

The  U.  S.  Attorneys,  as  well  as  the  district  court,  founded  their  case  entirely  on  that 
corporation  AS  THE  CONSPIRACY. 

On  August  6th,  1917 — only  thirteen  days  after  the  granting  of  that  charter,  and 
only  fifteen  days  after  the  meeting  at  which  it  was  voted  to  organize  and  incorporate — 
a complaint,  comprised  of  two  counts,  was  filed  against  Daniel  O’Connell  and  fourteen 
others,  all  members  of  that  corportaion,  charging  them  with  conspiracy — and  ONLY 
CONSPIRACY,  in  one  count,  to  obstruct  recruiting  and  enlisting;  and  in  the  other 
count,  to  evade  the  provisions  of  the  draft  act.  On  the  same  day,  Mr.  O’Connell 
was  arrested  on  a warrant  issued  on  that  complaint;  and  taken  from  a platform  at  a 
meeting  of  the  People’s  Peace  Conference,  in  the  presence  of  U.  S.  Senator  John  D. 
Works,  David  Starr  Jordan,  and  others. 

In  all  the  subsequent  proceedings,  the  U.  S.  Attorney  and  his  assistants  and  Judge 
Van  Fleet  stated  repeatedly  that  the  only  charg’e  was  conspiracy,  and  the  only  thing  that 
the  defendants  were  being  tried  for,  was  conspiracy,  as  charged  in  the  indictment  filed 
September  7th,  1917 ; and  the  only  charge  in  the  indictment  was  the  same  conspiracy 
in  the  same  two  counts,  to  do  the  same  two  things — obstruct  recruiting  and  enlistment, 
and  evade  the  provisions  of  the  draft  act.  There  was  no  other  charge  in  the  indictment. 

It  is  well-settled  law  that  before  a conviction  can  be  had,  or  sustained,  there  must 
be  some  competent  and  substantial  evidence  to  prove  every  element  of  the  crime  alleged 
in  the  indictment,  and  that  evidence  must  be  sufficient  to  convince  reasonable  men  beyond 
a reasonable  doubt.  (Clyatt  vs.  United  States,  197  U.  S.  207;  Fraina  vs.  United  States, 
255  Fed.  351.) 

CHAPTER  VI. 

We  will  now  see  that  there  was  no  evidence  whatever,  to  convince  even  the  preju- 
diced Attorney  General  and  Department  of  Justice, — ^which  prejudice  is  conclusively 
established  when  they  refused  to  recommend  a pardon  for  any  of  four  of  the  six  defend- 
ants, on  September  11,  1920,  after  having  recommended  and  secured  pardon  for  the  other 
two  defendants,  on  August  7,  1920. 

On  March  12,  1920,  the  Attorney  General  of  the  United  States,  after  examination  of 
the  evidence,  and  the  “conspiracy”  and  its  objects  and  purposes,  assisted  by  the  many 
lawyers  of  the  Department  of  Justice  at  Washington,  D.  C.,  also  found,  admitted  and 
declared  the  conspiracy  proved,  and  all  those  objects  and  purposes,  LAWFUL.  We 
quote  their  language  from  pages  16,  20  of  their  brief  on  file  as  follows: 

“THE  CONSPIRACY,  that  is,  the  common  concert  or  combination,  had  its  basis  in 
the  organization  and  actions  of  an  association  of  persons,  called  the  AMERICAN 
PATRIOTS.  There  is  no  dispute  that  such  an  association  was  formed  nor  that 
it  actively  functioned  as  such.  Nor  is  there  any  dispte  that  all  of  the  defendants 
were  members  of  it.”  (Pg.  16.) 

“The  association  known  as  the  American  Patriots  was  formed  about  July  12, 
1917.”  (Pg.  20.) 

“The  aims  announced  by  the  association  called  the  American  Patriots  in  its 
articles  of  incorporation,  WERE  LAWFUL.”  (Pg.  19.) 

“Daniel  O’Connell,  David  J.  Smith  and  Herman  B.  Smith  were  original 
associates.  The  defendant  Hoffman  joined  July  21,  1917,  and  was  elected  treasurer 
the  same  night.  The  defendant  Wacker  joined  August  6,  1917,  and  became  secre- 
tary on  August  13.  The  defendant  Carey  joined  July  25,  1917,  and  acted  apparently 
as  a propagandist,  in  the  cases  of  Murphy  and  Donlon.  All  this  is  admitted.” 
(Pg.  16.) 

“The  only  question  therefore,  is  whether  there  was  any  evidence  to  justify  a 
finding  that  the  purpose,  or  one  of  the  purposes  of  this  association,  was  to  obstruct 
the  recruiting  and  enlistment  service  and  to  aid  persons  in  evading  the  draft.” 
(Pg.  16.) 

But  the  Attorney  General  had  already  answered  that  “only  question”  IN  THE 
NEGATIVE,  when  he  admitted  and  stated,  as  above,  that  “the  aims  announced  by  the 
association  called  the  American  Patriots  in  its  articles  of  incorporation  were  LAWFUL.” 
(Pg.  19.) 

We  therefore  have  the  decision  of  the  Secretary  of  State,  of  the  State  of  California, 
rendered  July  14,  1917,  which  is  decisive,  conclusive,  and  binding  on  all,  as  a judgment 
in  rem,  that  the  objects  and  purposes  of  the  coi-poration  were  lawful;  we  have  the 
opinion  and  expression  of  Daniel  O’Connell,  a lawyer,  and  other  lawyers,  and  the  other 
defendants  from  the  beginning,  that  those  objects  and  purposes  were  lawful;  and  at  the 
end,  March  12,  1920,  we  have  the  express,  printed,  recorded  admission  of  the  Attomey 
General  and  the  Department  of  Justice  of  the  United  States,  that  THE  CORPORATION 
WAS  THE  “CONSPIRACY,”  AND  THAT  ALL  ITS  OBJECTS  AND  PURPOSES 
WERE  LAWFUL. 
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Therefore,  the  crime  charged  WAS  NOT  PROVED,  AND  THE  DEFENDANTS 
V'ERE  ENTITLED  TO  THEIR  ACQUITTAL,  ordered  by  the  District  Court,  or  after- 
wards by  the  Supreme  Court,  ON  THIS  ADMISSION  ALONE. 

CHAPTER  VII. 

But  in  order  to  save  that  conviction,  the  Attorney  General  and  the  Department  of 
Justice  argued  that,  while  the  alleged  conspiracy  and  objects  and  purposes,  as  proved, 
were  lawful  and  therefore  no  crime,  yet  that  the  means,  methods,  sayings  and  writings 
in  carrying  out  that  conspiracy  were  in  excess  of  what  was  strictly  necessary  to  carry 
out  the  purposes  of  that  lawful  conspiracy,  and  for  that  reason  the  conviction  and 
judgment  should  be  sustained. 

While  not  admitting,  but  denying,  that  that  claim  has  any  foundation  in  fact,  yet 
the  complete  and  decisive  answer  is  that  the  defendants  were  not  tried  for  that;  NO 
SUCH  CHARGE  WAS  SET  UP  IN  THE  INDICTMENT;  and  we  have  seen  that  it  was 
and  is  the  established  law  that  such  a charge  must  be  set  up  in  the  indictment,  so  as  to 
give  the  defendants  knowledge  of  what  they  are  being  tried  for,  AND  AN  OPPOR- 
TUNITY TO  MEET  THAT  CHARGE.  It  is  a substantive  offense  in  itself  separate  and 
apart  from  the  charge  of  conspiracy,  which  conspiracy,  (as  we  have  seen  clinched  by 
Judge  Van  Fleet’s  charge,)  was  THE  ONLY  CRIME  ALLEGED  OR  TRIED.  But  that 
such  a specific,  detailed  charge  in  the  indictment  was  first  necessary,  EVEN  IN  THIS 
CLASS  OF  CASES,  has  been  decided  by  the  Supreme  Court  of  the  United  States  and 
the  various  Circuit  Courts  of  Appeal  recently. 

In  Fontana  vs.  United  States,  262  Fed.  p.  292,  the  U.  S.  Circuit  Court  of  Appeals, 
on  December  8th,  1919,  in  reversing  the  conviction,  after  citing  and  relying  upon  various 
decisions  of  the  Supreme  Court  of  the  United  States,  declai’ed  that: 

“It  is  an  elementary  rule  of  criminal  law  that  when  language  does  not  con- 
stitute a crime  if  uttered  under  some  circumstances,  and  does  constitute  a crime 
if  uttered  under  other  circumstances,  it  is  not  enough  to  charge  that  it  was  used 
with  intent  to  violate  the  law.  That  would  be  a mere  conclusion.  The  facts  must 
be  set  forth,  so  that  the  court  can  determine,  and  not  the  pleader,  whether  or  not 
they  constitute  the  crime.” 

That  Court  also  made  a more  detailed  and  specific  declaration  of  the  law  governing 
indictments  for  acts,  means,  and  methods  in  these  cases,  and  decided  that  the  indictment 
“must  set  out  facts,  time,  place,  occasion,  circumstances,  persons  present,  or  any 
other  distinctive  earmark  whereby  the  defendant  could  have  found  out  or  identified 
the  occasion  or  occasions  when  the  govemment  intended  to  attempt  to  prove  that 
the  defendant  uttered  any  of  the  nine  sayings  charged,  so  he  might  have  been 
able  to  investigate  the  basis  of  the  charges,  to  learn  who  were  or  were  not  present 
on  the  occasions  referred  to,  hence  who  were  possible  witnesses,  and  to  prepare  his 
defense;  but  there  is  nothing  of  that  kind  in  the  indictment.  These  considerations 
compel  the  conclusion  that  this  pleading  signally  failed  to  state  the  facts  which 
the  govemment  claimed  constituted  the  alleged  offense  in  this  case,  so  distinctly 
as  to  give  the  defendant  a fair  opportunity  to  prepare  his  defense  to  meet  any 
of  them,  and  that  he  could  not  and  did  not  have  that  notice  of  them  required  to 
give  him  a fair  trial. 

“Nor  were  the  charges  in  this  indictment  so  certain  and  specific  that  upon 
conviction  or  acquittal  thereon  it  or  the  judgment  upon  it  constitute  a complete 
defense  to  a second  prosecution  of  the  defendant  for  the  same  offense.  In  deter- 
mining this  question  the  evidence  on  the  trial  may  not  be,  and  the  indictment  and 
judgment  alone  can  be,  considered,  because  the  evidence  does  not  become  a part 
of  the  judgment,  and  as  the  indictment  states  no  facts  from  which  the  time,  places, 
or  occasions  on  which  the  respective  statements  therein  alleged  to  have  been  made 
can  be  identified,  the  indictment  and  judgment  failed  to  identify  the  chargees  so 
that  another  prosecution  therefor  would  b^e  barred  thereby. 

“Moreover,  there  is  no  such  clear  statement  in  the  indictment  of  the  facts 
which  the  govemment  claims  constituted  the  offenses  charged  as  enables  a court 
fairly  and  justly  to  deteiTnine  that  they  would  sustain  a conviction.  If  the  state- 
ments charged  when  considered  in  the  light  of  the  times  and  circumstances  under 
which  they  were  uttered,  were  reasonably  calculated  to  effect  the  results  averred, 
the  indictment  was  sufficient  to  require  the  Court  to  send  the  case  to  the  jury. 
If,  on  the  other  hand,  upon  its  face,  in  the  light  of  the  times  and  circumstances  it 
disclosed,  the  facts  pleaded  in  the  indictment  were  not  reasonably  susceptible  to  the 
inference  that  the  statements  were  made  by  the  defendant  with  the  intent  to 
obstruct  the  I’ecruiting  and  enlistment  seiwice  of  the  United  States  to  the  injury 
thereof,  the  demurrer  should  have  been  sustained.” 

Also,  “During  these  times  the  task  of  the  court  becomes  especially  difficult  and 
requires  great  care  to  prevent  miscarriage  of  justice.  These  are  practical  consider- 
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ations,  which  must  be  constantly  borne  in  mind,  or  the  verdicts  of  juries  in  such 
cases  will  mistakenly  become  expressions  of  their  hatred  for  unpatriotic  acts  in 
general,  insteda  of  their  careful  judgment  on  the  facts  shown  by  the  evidence  of  the 
particular  case.  Patriotism  must  not  become  even  innocently  a cloak  for  injustice. 
The  right  of  an  accused  in  the  courts  of  this  nation  to  a fair  trial  must  not  vary 
with  the  character  of  the  crime.  The  variation  permitted  is  in  the  punishment, 
but  that  comes  only  after  a fair  trial.” 

There  -was  not,  nor  is  it  even  pretended  that  there  was,  any  such  charge  in  the 
indictment,  nor  was  there  any  attempt  or  intention  to  make  such  a charge.  THERE- 
FORE, IT  BEING  ADMITTED  THAT  THE  CONSPIRACY  PROVED  WAS  LAWFUL, 
AND  NOT  AS  ALLEGED,  then  what  the  defendants  said  or  did,  or  their  means  or 
methods,  are  entirely  immaterial  and  they  must  be  discharged.  As  we  pointed  out 
before,  this  is  conclusively  established  by  the  instruction  of  Judge  Van  Fleet  to  the 
jury,  on  the  last  day  of  the  trial,  which  we  quote  again,  as  follows: 

“You  will  apply  the  principles  that  I have  thus  far  stated  to  the  evidence  in 
determining  whether  A CONSPIRACY  existed  between  the  defendants  to  commit 
the  act  charged;  and,  as  you  will  appreciate  from  what  I have  said,  THAT  is  the 
first  essential  inquiry  for  your  consideration;  SINCE  IF  THE  CONSPIRACY  has 
not  been  shown,  THE  DEFENDANTS  SHOULD  BE  ACQUITTED.  This  is  so 
BECAUSE  THE  OFFENSE  CHARGED  IS  CONSPIRACY,  and  unless  THAT 
offense  be  established  the  defendants  CANNOT  BE  CONVICTED,  REGARDLESS 
OF  WHAT  THEY  MAY  HAVE  DONE  INDIVIDUALLY.”— (Pg.  8 of  Judge’s 
Charge.) 

THIS  SETTLES  THE  ENTIRE  CASE,  and  the  defendants  should  have  been 
acquitted;  the  judgment  should  have  been  reversed  by  the  Supreme  Court;  and  defend- 
ants now  should  be  promptly  pardoned. 

Again  we  quote  from  the  Supreme  Court  of  the  United  States: 

“It  is  fundamental  law,  known  to  every  American  citizen  THAT  HE  CAN- 
NOT BE  PUT  ON  TRIAL  EXCEPT  FOR  A SPECIFIC,  DEFINITE  CHARGE 
CONTAINED  IN  INDICTMENT;  AND  THAT  HE  CANNOT  BE  TRIED  OR 
CONVICTED  OF  ANY  OTHER  CHARGE  THAN  THAT  CONTAINED  IN  THE 
INDICTMENT.  It  is  the  birthright  of  every  American  citizen  when  charged  with 
crime,  to  be  tried  and  punished  according  to  law.  If  the  means  provided  by  law 
for  the  purpose  of  convicting  of,  and  punishing  for,  alleged  offences  against  the 
law  are  ineffectual,  there  is  an  immunity  from  punishment,  no  matter  how  great 
an  offender  the  individual  may  be,  or  how  much  his  crime  may  have  shocked  the 
sense  of  justice  of  the  country,  or  endangered  its  safety.” 

(Ex-Parte  Milligan,  4 Wall.  2,  119.) 

Plainly,  there  is  nothing  left  of  the  prosecution’s  case,  and  no  ground  whatever  on 
which  to  sustain  that  conviction,  AND  THE  LAW  PLAINLY  COMMANDS  DEFEND- 
ANTS’ DISCHARGE.  The  legislative  department  can  accomplish  this  by  repealing 
those  war  laws.  Is  it  not  their  duty  to  do  so  AT  ONCE? 

CHAPTER  VIII. 

Therefore,  in  view  of  the  statement  that  conspiracy  was  the  only  charge,  on  Sep- 
tember 29th,  1917;  and  the  public,  recorded  admission  of  the  Attorney  General  and  law- 
yers of  the  Department  of  Justice,  on  March  12,  1920,  in  calmer  times,  that  the  con- 
spiracy proved  was  lawful  in  all  its  objects  and  purposes;  and  keeping  in  mind  Judge 
Van  Fleet’s  charge  that,  “unless  the  CRIMINAL  CONSPIRACY  CHARGED  was  proved, 
the  defendants  cannot  be  convicted  REGARDLESS  OF  WHAT  THEY  HAVE  DONE 
INDIVIDUALLY,”  you,  and  every  other  intelligent,  fair-minded  person,  will  ask:  Why, 
and  for  what  reason,  and  on  what  pretext,  w'ere  the  defendants  convicted  and  sentenced 
to  seven  years  and  less,  in  the  penitentiary  at  McNeil’s  Island? 

This  question  has  been  repeatedly  asked,  from  one  end  of  the  country  to  the  other, 
and  has  never  been  answered  satisfactorily  to  any  lawyer  or  layman  who  is  just,  or  fair, 
or  honest,  or  a lover  of  law  and  order,  or  even  intelligent. 

The  Supreme  Court  of  the  United  States  had  all  the  evidence  and  proceedings  and 
points  and  arguments  before  it  for  review,  the  printing  of  which  cost  more  than  $2,000; 
but  after  argument  on  the  merits  only,  it  three  weeks  later  filed  its  decision  refusing  to 
review  the  case,  because  of  statements  of  Judge  Van  Fleet,  in  a certificate  filed  by  him 
with  the  Supreme  Court  for  the  direct  purpose  of  preventing  the  Supreme  Court  review- 
ing the  evidence  and  his  rulings  and  actions  in  the  case.  Van  Fleet  accomplished  his 
purpose.  In  June,  1920,  the  President  of  the  United  States  was  requested  to  review 
the  case,  and  a condensed  statement  was  sent  to  him.  Whether  he  ever  reviewed  it, 
or  even  saw  the  statement,  we  do  not  know;  except  that,  on  August  7,  1920,  the  Attorney 
General  wired  that  two  of  the  defendants,  Herman  B.  Smith  and  David  J.  Smith — the 
two  Socialists  denounced  by  Judge  Van  Fleet,  w'ho  afterwards  sentenced  them  to  but  one 
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year  in  the  county  jail — were  pardoned  by  the  President.  Two  of  the  defendants  never 
saw  the  Smiths,  or  had  any  communication  with  them,  until  they  were  in  court,  ready 
for  trial;  and  one  of  the  other  defendants  never  saw  or  heard  of  them  until  July  3,  1917. 
Another  defendant  never  heard  of,  or  saw  them  uatil  July  25,  1917;  and  the  other 
defendant  had  not  seen  or  heard  of  them  for  two  and  a half  years  before  July  3,  1917; 
and  yet.  Judge  Van  Fleet  admitted  in  evidence,  and  emphasized  against  all  the  defend- 
ants, what  those  Smiths  said  and  did  on  June  2nd,  3rd,  and  July  3rd,  1917 — in  the 
absence,  and  without  the  knowledge  and  notice,  of  the  other  defendants,  and  9 to  40 
days  before  the  “conspiracy”  was  formed.  Under  these  circumstances,  we  do  not  know 
whether  the  President  reviewed  the  case.  We  now  feel  sure  of  what  we  previously 
suspected  from  their  conduct,  that  the  t\vo  Smiths  wei-e  “plants,”  put  in  to  ti-y  and  make 
a case  of  conspiracy,  as  we  will  show  later.  It  must  now  be  plain  to  the  reader  that  the 
defendants  should  have  been  acquitted  and  also  that  the  prosecution  of  them  should  never 
have  been  commenced. 

IF  IT  WAS  ADMITTED  THAT  THE  CASE  PROVED  THE  CONSPIRACY,  IT 
MUST  BE  THE  SAME  CONSPIRACY  FOR  ALL.  WHY  THEN,  SHOULD  THE 
SMITHS  BE  PARDONED,  AND  NOT  THE  OTHERS  ? IF  THERE  WAS  NO  UNLAW- 
FUL CONSPIRACY  PROVED,  WHY  SHOULD  NOT  ALL  THE  DEFENDANTS  BE 
IMMEDIATELY  PARDONED  ? 

This  seems  the  plainest  case  demanding  the  inteiwention  of  Congress  by  repealing 
the  espionage  act  and  draft  act,  with  a clause  that  the  repeal  is  intended  to  release  all 
penalties  in  all  cases  which  are  hot  specifically  excepted  in  the  repealing  act,  thus  carry- 
ing out  the  overwhelming  mandate  received  from  the  people  November  2,  1920. 

PART  II. 

Was  the  Supreme  Court  Justified  in  Aiding  Judge  Van  Fleet  in  Preventing  a Review 
of  the  Evidence  and  Trial? 

CHAPTER  I. 

It  will  plainly  appear  to  the  reader  that,  for  some  reason  or  reasons  that  will  appear 
later  if  they  do  not  now.  District  Judge  Van  Fleet  went  out  of  his  way,  and  did  all  in  his 
power,  to  prevent  the  Supreme  Court  reviewing  the  evidence  or  proceedings,  or  his  con- 
duct, rulings  and  decisions  during  the  trial.  Every  intelligent  person  knows  that  any 
honest  or  fair  judge,  who  believes  that  his  rulings  and  decisions  were  correct  and  that 
the  verdict  and  judgment  were  warranted  and  just,  will  be  extremely  anxious  to  have 
his  conduct  upheld  by  a review  by  the  highest  court  in  the  land.  Van  Fleet  states  in  his 
certificate  that  this  is  a most  important  case.  Therefore,  to  have  his  conduct  of  it 
approved  would  be  of  great  benefit  to  him;  especially  in  this  case,  as  Judge  Van  Fleet 
was.  and  is,  a candidate  for  circuit  judge,  to  succeed  Judge  W.  W.  Morrow,  who  is 
ready  to  retire.  To  that  end,  Judge  Van  Fleet  went  to  Washington,  about  May  1st,  1918, 
and  did  not  I’etum  until  about  June  22nd,  during  which  time  he  visited  the  Attorney 
General,  President  Wilson,  and  others  in  Washington  and  Philadelphia,  electioneering 
for  the  place;  and  when  he  returned,  he  continued  with  public  writings  and  speeches  in 
behalf  of  Wilson’s  policies,  including  the  League  of  Nations,  and  was  constantly  dancing 
attendance  on  Wilson  in  1919,  during  his  trip  to  California,  although  Van  Fleet  was  a 
Republican. 

The  only  conclusion  the  reader  can  come  to,  in  connection  with  this  case,  is  that 
Van  Fleet  knew  a review  by  the  Supreme  Court  meant  a reversal  and  loss  of  prestige 
with  Wilson,  who  was  bitter  against  O’Connell  for  his  attacks  on  Wilson’s  administration. 

THE  APPEAL. 

On  September  29th,  1917,  the  judgment  and  sentences  were  entered.  Thereafter  the 
district  judge  made  and  signed  several  orders  extending  the  time  within  which  to  pre- 
pare, serve  and  file  the  bill  of  exceptions;  and  each  order  was  filed  and  a copy  served  on 
the  United  States  Attorney.  Each  order  recited  that  it  was  “done  in  open  Court.”  When 
these  orders  were  filed,  they  became  a part  of  the  record  and  imported  absolute  verity. 
The  order  made  November  12th,  1917,  purported  to,  and  at  least  attempted  to,  transfer 
the  case  to  November  27th,  into  the  next  term,  called  the  November  Term,  which  ended 
in  March,  1918.  If  the  words  used  were  not  sufficient  to  carry  out  that  intention,  then 
it  was  only  a “technical  error”  or  “defect.”  (See  Act  of  Congress,  February  26th,  1919, 
cited  later  herein.) 

Thereafter,  more  orders  extending  that  time  w'ere  made,  signed,  and  filed  in  the 
.same  way,  to  and  including  December  31  st,  1917.  The  United  States  Attorney  did  not 
con.sent  to  the  making  of  any  of  them,  nor  did  he  place  on  record  any  objection  thereto. 
The  bill  of  .exceptions  was  served  and  filed  December  31st,  1917.  The  said  district 
judge,  in  making  said  orders,  was  also  accommodating  himself  and  the  other  business 
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of  yaid  district  court,  as,  early  in  November,  1917,  the  trial  of  what  is  kno'.vn  as  the 
Hindu  Case  started,  and  continued  before  judge  and  jury  until  the  latter  part  of  April, 
1918;  and  the  district  judge  had  no  time  or  opportunity  to  settle  the  bill  of  exceptions 
in  this  case.  Therefore,  it  was  practically  extended  “until  after  the  happening  of  a 
certain  event,”  that  is,  the  supposed  termination  of  the  trial  of  the  Hindu.  Case. 

But  the  extension  of  the  tinfe  was  entirely  in  the  discretion  of  the  district  judge, 
and  no  one  could  successfully  object, — rules  of  court  or  no  rules  of  court,  as  will  be  seen 
from  the  following  quotations: 

Under  Rule  9 of  the  District  Court,  the  term  was  extended  three  months  from  the 
first  Tuesday  of  September, . (the  month  in  which  the  verdict  and  judgment  were  ren- 
dered), this  requiring  no  action  by  the  court  or  parties,  as  it  was  done  by  the  rules. 

Rule  6 of  said  District  Court  provides  that  “When  an  act  to  be  done  in  any  action, 
suit  or  proceeding  which  may  at  any  time  be  pending  in  this  court,  relates  to  ...  . 

the  preparation  of  bills  of  exceptions,  or  of  amendments  thereto,  or  to  the  giving  of 
notices  of  motion,  the  time  allowed  by  these  rules  may,  unless  otherwise  specially  pro- 
vided, be  extended  by  the  Court  or  judge  by  order  made  before  the  expiration  of  such 
time;  but  no  such  extension  or  extensions  shall  exceed  thirty  days  in  all,  without  the 
consent  of  the  adverse  party.  Nothing  herein  contained  shall  interefere  with  the  power 
of  the  court  to  extend  the  time  to  do  an  act  or  take  a proceeding  in  any  cause  until 
after  some  event  shall  have  happened  or  some  step  in  the  cause  shall  have  been  taken 
by  the  adverse  party.” 

The  authority  to  make  rules  of  United  States  courts  is  contained  in  Sec.  918  Fed. 
Statutes  Annotated,  as  follows : 

“The  several  circuit  and  district  courts  may  FROM  TIME  TO  TIME,  and  IN 
ANY  MANNER  not  inconsistent  with  any  law  of  the  United  States,  or  with  any 
rule  prescribed  by  the  Supieme  Court  under  the  preceding  section,  make  rules  and 
orders  directing  . . . and  other  matters  in  vacation,  and  otherwise  regulate 

their  own  practice  as  may  be  necessary  or  convenient  FOR  THE  ADVANCEMENT 
OF  JUSTICE  and  the  prevention  of  delays  in  proceedings.” 

The  Supreme  Court  cannot  make  or  adopt  a rule  inconsistent  with  an  Act  of  Con- 
gress (Ward  vs.  Chamberlain,  17  U.  S.  319;  Bryant  vs.  Robinson,  149  Fed.  321),  and 
state  laws  have  no  application  to  criminal  cases  in  United  States  courts.  (Lung  vs. 
U.  S.,  218  Fed.  817.)  If  the  Federal  statutes  are  silent,  they  are  governed  by  the  com- 
mon law.  (Ghost  vs.  U.  S.,  168  Fed.  841;  U.  S.  vs.  Reid,  12  How.  361.) 

“The  authority  conferred  by  that  statute  is  a power  held  in  trust  for  the  ben- 
efit of  litigants,  and  it  is  the  duty  of  the  court  to  exercise  it  in  proper  cases  by 
adapting  its  procedure  to  the  practical  needs  of  justice.” — (The  Alert,  40  Fed.  836.) 

It  is  well-settled  law,  declared  by  the  Supreme  Court  of  the  United  States,  that 
it  is  within  the  power  of  the  court  to  suspend  its  own  rules,  or  to  except  a particular 
case  from  them,  to  subserve  the  purpose  of  justice.  (U.  S.  vs.  Breitling,  20  Howard 
252;  Southern  Pacific  Co.  vs.  Hamilton,  54  Fed.  474;  Poultney  vs.  Bigelow,  12  Pet.  U.  S. 
472. 

Most  courts  have  RULES  NOT  IN  WRITING.  (Maloney  vs.  Hunt,  29  Mo.  App. 
379);  and  it  is  not  necessary  to  have  written  rules  in  Federal  courts,  (Fullerton  vs- 
U.  S.  Bank,  1 Pet.  604;  U.  S.  vs.  Stevenson,  1 Abb.  (U.  S.)  495;  Duncan  vs.  U.  S., 
7 Pet.  (U.  S.)  495;  Lowry  vs.  Story,  31,  Fed.  Rep.  769.) 

In  California  the  courts  can  always  dispense  with  their  rules.  (People  vs.  Williams, 
32  Cal.  280;  Pickett  vs.  Wallace,  54  Cal.,  and  subsequent  cases.) 

This  law  was  applied  January  30,  1893,  and  again  August  5,  1895,  to  the  rules  of  the 
United  States  for  this  very  Ninth  Circuit  in  San  Francisco,  extending  the  time  for  filing 
the  bill  of  exceptions — the  precise  point  involved  in  this  case  of  O’Connell  vs.  United 

States,  252  U.  S.  pg. . The  Circuit  Court  of  Appeals,  on  which  Mr.  Justice  McKenna, 

now  one  of  the  judges  of  the  Supreme  Court  of  the  United  States,  sat  in  both  cases  and 
wrote  the  opinion  in  the  first  case  (Southern  Pacific  Co.  vs.  Hamilton,  54  Fed.  p.  474), 
said  in  reversing  the  lower  court: 

“The  defendant  in  error  claims  that  the  writ  of  error  in  this  case  should  be 
dismissed  ‘because  no  bill  of  exceptions  or  statement,  as  required  by  the  rules  of 
the  Circuit  Court  for  the  District  of  Nevada,  in  support  of  the  motion  for  a new 
trial,  was  ever  made  or  presented  to  the  judge  of  said  court  WITHIN  THE  TIME 
REQUIRED  by  the  rules  of  practice  thereof,  or  was  ever  filed  in  said  court  or 
settled,  until  after  the  motion  of  plaintiff  in  error  for  new  trial  was  heard  and 
denied.’  But  the  exceptions  of  the  defendant  were  reduced  to  form  and  filed  with 
the  clerk  at  the  trial,  and  before  the  jury  retired,  and  a formal  bill  of  exceptions 
filed  within  the  time  granted  by  the  Court.  It  was  afterwards  settled  and  approved 
bv  the  court  as  containing  a correct  statement  of  the  case.  Besides,  IT  IS  WITHIN 
THE  POWER  OF  THE  COURT  TO  SUSPEND  ITS  OWN  RULES,  OR  TO 
EXCEPT  A PARTICULAR  CASE  FROM  THEM,  TO  SUBSERVE  THE  PUR- 
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POSE  OF  JUSTICE.  U.  S.  vs.  Breitling,  20  How.  252.  See  also  Dredge  vs. 
Forsyth,  2 Black  568,  and  Kellogg  vs.  Forsyth,  Id.  573.” 

A verdict  against  the  Southeni  Pacific  Railroad  Company  was  thus  reversed. 

Again,  in  Southern  Pacific  Company  vs.  Johnson,  (69  Fed.  559,562),  the  same  Circuit 
Court  of  Appeals,  Mr.  Justice  McKenna,  sitting  as  one  of  the  three  judges,  declares, 
on  August  5th,  1895: 

“According  to  the  rules  of  the  Circuit  Court,  above  referred  to,  no  further 
time  having  been  granted  by  the  court,  or  consented  to  by  the  parties,  the  time 
within  which  to  file  a bill  of  exceptions  expired  on  June  27,  1893.  By  the  strict 
terms  of  these  rules,  the  bill  of  exceptions  would  be  deemed  to  have  been  aban- 
doned, and  the  right  thereto  waived.  BUT  ADJUDICATIONS  in  the  Supreme 
Court  of  the  United  States  and  in  the  Circuit  Court  of  Appeals  hold  that  rules  of 
court  fixing  the  time  within  which  bills  of  exceptions  are  to  be  presented,  allowed 
or  settled,  and  certified  to  by  the  trial  judge,  ARE  MERELY  DIRECTORY. 
THESE  DECISIONS  ARE  TO  THE  EFFECT  that  such  rales  do  not  control  abso- 
lutely the  action  of  the  judge;  that  he  is  at  liberty  to  depart  from  their  tei-ms, 
to  subseive  the  ends  of  justice.  U.  S.  vs.  Breitling,  (1857)  20  How.  254;  Dredge 
v.s.  I'orsyth,  2 Black,  568;  Muller  vs.  Ehlers  (1875)  91  U.  S.  249;  Hunnicutt  vs. 
Pevton  (1880)  102  U.  S.  350;  Chateaugay,  Petitioner  (1888)  128  U.  S.  544;  Hume 
vs.'  Bowie  (1893)  148  U.  S.  245.  SUCH  IS  THE  LAW  OF  THIS  CIRCUIT  as 
declared  in  the  case  of  Southern  Pacific  Co.  vs.  Hamilton,  54  Fed.  468,  478.  In 
other  words,  these  rules  are  regarded  as  the  rules  of  procedure,  which  may  be 
dispensed  with,  IN  THE  DISCRETION  OF  THE  JUDGE,  provided,  always,  that 
the  exceptions  themselves  are  seasonably  taken  and  resei-ved.  . . . The  trial 

judge  being  empow  ered,  according  to  the  weight  of  authority  with  a DISCRETION 
AS  WHEN  A BILL  OF  EXCEPTIONS  SHOULD  BE  SETTLED  AND  CERTI- 
FIED TO,  the  question  which  we  are  called  upon  to  determine  in  this  case  is 
whether  this  DISCRETION  has  been  abused.  We  entertain  no  doubt  that  this 
question  should  be  answered  in  the  negative.  There  is  not  the  slightest  intima- 
tion that  this  discretion  has  been  exercised  to  the  detriment  of  the  substantial 
right  of  the  parties.” 

A verdict  in  favor  of  a widow  for  damages  caused  by  the  death  of  her  husband  was 
again  thus  reversed. 

But  this  case,  being  a criminal  one,  makes  it  still  stronger,  because  in  such  cases 
the  rales  are  not  made  for  the  benefit  of  the  government;  no  rights  of  the  government 
are  involved,  and  no  prejudice  or  injustice  can  come  to  the  government  because  the  bill 
of  exceptions  was  filed  December  31st,  1917,  and  not  December  14th,  1917.  Furthennore, 
the  district  judge  says  it  is  an  important  case,  as  is  plain  from  the  constitutional  and 
other  questions  involved.  In  such  cases,  both  state  and  federal  courts  will  sustain  the 
orders  extending  the  time.  (Field  vs.  Chicago,  68  111.  367;  Roush  vs.  Fort,  3 Mont.  175.) 

We  have  thus  seen  that  at  common  law,  and  in  the  States,  and  in  the  Federal  coui’ts 
(including  the  Supreme  Court  of  the  United  States),  the  rale  is  the  same,  and  the 
extension  of  the  time  was  effective,  regardless  of  any  rale  of  court.  This  non-enforce- 
ment of  the  rales  or  penalty  for  violation,  even  applies  to  the  laws  themselves,  as  the 
Supreme  Court  says  in  Hamilton  vs.  Kentucky,  251  U.  S.  146: 

“That  a statute  valid  when  enacted  may  cease  to  have  validity  owing  to  the 
change  of  circumstances  has  been  recognized  with  respect  to  state  law’s  in  several 
rate  cases.  Minn.  Rate  Cases,  230  U.  S.  352;  that  the  doctrine  is  applicable  to 
Acts  of  Congress  was  conceded  arguendo  in  Perrin  vs.  U.  S.,  230  U.  S.  478,  and 
Johnson  vs.  Gearlds,  234  U.  S.  422.” 

It  is  plain,  therefore,  that  the  order  extending  the  time  to  December  31,  1917,  was 
fully  authorized  and  could  not  be  questioned  on  appeal. 

CHAPTER  II. 

On  January  9th,  1918,  the  United  States  Attoraey  procured  from  the  same  district 
judge,  and  filed,  an  order  extending  his  time  to  prepare,  seiwe  and  propose  amendments 
to  said  bill  of  exceptions,  twenty  days  beyond  the  time  allowed  by  the  rales  of  said  dis- 
trict court,  to  January  30th,  1918.  No  copy  of  said  order,  or  notice  of  its  having  been 
made,  w’as  ever  seiwed  upon  any  of  the  defendants  or  their  attorneys,  as  appears  by  the 
affidavits  submitted  to  Judge  Van  Fleet  and  filed  in  the  hearing  on  the  motion  to  strike 
out  said  bill  of  exceptions  and  refuse  to  settle  it,  as  is  hereinafter  set  forth;  although 
the  same  rules  of  the  same  district  court  require  such  service  to  be  made. 

On  January  30th,  1918,  the  United  States  Attoraey  serv’ed  and  filed  his  proposed 
amendments  to  said  bill  of  exceptions,  which  suggested  357  amendments  by  striking  out 
pages,  inserting  other  pages  of  new-  matter,  and  making  other  changes.  The  defendants 
refused  to  accept  120  of  those  proposed  amendments,  and  made  other  suggestions,  as  to 
the  rest.  On  March  28th,  1918,  the  defendants  had  said  district  judge  make  and  sign 
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an  order  setting  April  1,  1918,  at  two  p.  m.,  in  open  court,  as  the  time  for  hearing,  and 
considering  the  proposed  amendments  and  settling  said  bill  of  exceptions;  and  on  the 
same  day,  a copy  of  said  order  was  served  on  the  United  States  Attorney  and  the  original 
filed  in  said  action. 

Where  a party’s  own  practice  has  been  irregular,  and  in  violation  of  the  rules  of 
court  (such  as  not  serving  those  orders  of  extension,  which  was  admitted),  then  he 
cannot  be  heard  to  complain  of  the  other  party’s  violation  of  rules.  (Morrison  vs.  Mor- 
rison, 4 Wyl.  and  C.  215;  Suffield  vs.  Bond,  10  Veav.  146.) 

Accjuiescence  for  a long  time  in  any  violation  of  the  rules,  or  taking  any  further 
steps  in  the  proceedings  as  if  the  rules  of  the  court  were  not  \dolated,  was  a waiver;  so 
also  where  he  suffered  the  adverse  party  to  take  further  steps  without  record  objections. 
(Kirby  vs.  Keurmis,  Beatty,  322;  Davis  vs.  Franklin,  2 Beav.  369.) 

Where  a party  fails  to  insist  upon  the  observance  of  a rule,  and  proceeds  to  a trial 
of  the  cause  upon  its  merits,  he  thereby  waives  his  right  to  object  that  the  rule  has 
been  violated: 

Alley  vs.  New  York,  7 Fed.  Rep.  483; 

Smith  vs.  Hawley,  (S.  D.)  78  N.  W.  Rep.  355; 

Matter  of  Chancery,  32  Hun.  (N.  Y.)  429; 

Anderson  vs.  Thompson,  88  Ind.  405; 

Wittkowski  vs.  Watkins,  84  N.  Car.  456; 

Rickey,  vs.  Rice,  4 L.  J.  R.  17: 

Hunter  vs.  Capron,  7 Jur.  185; 

Tarbuck  vs.  Tarbuck,  4 Beav.  149. 

Nor  can  he  complain  where  he  cannot  show  that  the  violation  injured  him.  (Rouch 
vs.  Fort,  3 Montana,  175.) 

It  is  plain,  therefore,  that,  having  broken  the  same  rules,  the  prosecution  could  not 
complain;  and,  having  acted  as  far  as  they  could,  they  waived  their  right  to  complain,  if 
they  had  any. 

CHAPTER  III. 

On  said  April  1,  1918,  at  two  p.  m.,  the  U.  S.  Attorney  served  notice  on  the  defend- 
ants of  a motion  not  to  settle  said  bill,  and  to  strike  said  bill  of  exceptions  from  the 
files,  on  the  ground  that  said  bill  was  not  filed  within  the  time  allowed  by  the  rules  of 
the  court,  notwithstanding  said  orders  extending  said  time.  Defendants  filed  a written 
answer,  April  5,  1918,  and  affidavits  were  presented  by  both  sides.  The  motion  was  heard 
and  submitted,  April  29,  1918;  and,  on  the  same  or  next  day.  Judge  Van  Fleet  left  for 
Wa.shington,  D.  C.  On  June  22,  1918,  an  order  was  entered  of  record,  denying  that 
motion. 

Rule  101  of  said  District  Court  provides  that  parties  excepting  to  any  niling  or 
proceeding  must,  within  ten  days  after  the  ruling  is  made,  serve  upon  the  adverse  party 
a draft  of  the  proposed  bill  of  exceptions.'  No  exception  was  ever  taken  to  said  ruling 
and  order  denying  that  motion,  and  no  bill  of  exceptions  thereto  was  ever  proposed. 

THEREFORE,  ON  JULY  2,  1917,  the  decision  became  final  and  conclusive,  and 
could  not  thereafter  be  questioned  on  appeal  or  otherwise. 

The  district  judge,  before  deciding  the  motion,  made  some  oral  remarks,  as  usual, 
which  were  not  incorporated  into  the  record,  and  are  no  part  of  the  record.  The  Federal 
courts  have  decided  that  there  is  a great  distinction  between  what  their  courts  and 
judges  say,  or  DO- 

UPON  THE  RECORDING  OF  THE  DENIAL  OF  THAT  MOTION,  on  June  22,  1918, 
the  District  Judge  asked  the  Assistant  District  Attorney  when  she  would  be  ready  to 
have  a hearing  on  the  settlement  and  signing  of  the  bill  of  exceptions,  and  she  answered, 
“Any  day  this  week;”  and  thereupon,  without  consulting  the  three  attorneys  for  the 
defendants,  he  set  two  days  thereafter  (June  24,  1918,)  as  the  time.  To  Mr.  O’Connell’s 
protest  that  on  that  day  he  had  a case  set  for  trial  in  Oakland,  and  that  he  was  the  only 
attorney  who  knew  anything  about  the  proceedings  set  forth  in  the  bill  of  exceptions, 
as  he  was  the  only  attorney  for  the  defendants  in  the  case  during  the  trial.  Judge  Van 
Fleet  answered  that  he  did  not  care;  that  Mr.  O’Connell  could  get  another  attorney  to 
be  present. 

At  this  point  we  call  the  reader’s  attention  to  the  well-settled  law — settled  by  the 
Supreme  Court  of  the  United  States,  as  well  as  the  State  courts — that  the  reasons  why 
a judge  of  the  lower  courts  decides  a motion  one  way  or  the  other  are  immaterial,  and 
will  not  even  be  considered  by  the  Supreme  Court  or  any  other  Appellate  Court.  The 
very  fact  that  a judge  takes  a motion  under  consideration  necessarily  means  that  he 
must  have  some  doubt  as  to  how  he  will  decide  it,  and  every  conscientious  judge,  up  to 
the  decision  on  the  motion,  must  have  some  doubt  as  to  which  is  the  correct  way  to 
decide.  Even  after  he  decides,  he  often  has  misgivings  about  the  correctness  of  the 
decision.  So,  in  order  to  make  progress,  the  Appellate  Court  disregards  the  opinion  or 
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reasons  of  the  lower  court.  On  that  point,  we  cite  the  following  decisions  of  the 
Supi'eme  Court  of  the  United  States: 

6 Wheaton,  603. 

15  Howard,  464. 

162  U.  S.,  115. 

CHAPTER  IV. 

On  June  24,  1918,  Judge  Van  Fleet,  in  open  court,  wdthouL  any  hearing  whatever, 
or  any  e.xamination  of  the  proposed  bill  or  the  proposed  amendments  thereto,  and  over 
the  objection  and  subject  to  the  exceptions  of  the  defendants,  made  an  oral  order  which 
wa.s  entered  on  the  records,  allowing  all  the  amendments  proposed  by  the  government  to 
the  bill  of  exceptions,  and  ordering  that  as  so  amended,  they  be  engrossed  within  ten 
days:  and  that  if  .satisfactory  to  the  govemment,  he  would  allow  them  and  sign  the 
certificate  that  they  were  correct. 

To  this  outrageous  ruling  and  conduct,  the  defendants  then  and  there  recorded  an 
exception. 

Within  ten  days  (August  3,  1918,)  defendants  seiwed  on  the  government  a propo.sed 
supplemental  bill  of  exceptions,  setting  forth  this  conduct  of  the  judge;  and,  no  amend- 
ments having  been  suggested,  and  no  objections  to  its  correctness  having  been  made, 
they  lodged  the  proposed  supplemental  bill  with  the  clerk,  and  on  August  18,  1918,  pre- 
sented it  to  Judge  Van  Fleet  and  asked  him  to  allow  and  certify  the  supplemental  bill 
as  correct.  He  refused  to  do  so  and  became  angry,  saying  that  the  defendants  had  no 
right  to  take  any  exceptions  to  his  conduct.  He  refused  even  to  look  at  the  supplemental 
bill,  and  stated  that  the  defendants  might  take  that  as  a I'efusal. 

This  is  an  important  event.  From  this,  if  not  before,  he  was  determined  to  prevent 
his  action  being  reviewed.  This  was  increased  by  the  seiwice  on  him,  in  the  latter  part 
of  August,  of  a copy  of  a petition  to  the  Supreme  Court  of  the  United  States,  for  a 
mandamus  to  compel  him  to  sign  that  supplemental  bill  of  exceptions.  That  petition 
w'as  filed  in  the  Supi-eme  Court  of  the  United  States,  and  aftei-wards  presented  to  the 
court,  on  the  first  Monday  in  October,  1918.  That  questioning  of  his  outrageous  conduct, 
and  insisting  upon  our  rights  under  the  law,  aroused  the  worst  elements  in  Judge  Van 
Fleet,  as  will  be  seen  hereafter. 

CHAPTER  V. 

But,  between  that  August  18,  1918,  and  September  16,  1918,  the  man.  Van  Fleet, 
knowm  as  the  “Steam  Roller  Judge,”  and  “the  petty  tyrant  judge,”  had  formulated  his 
scheme  of  revenge,  with  the  same  cold-blooded  indecency  with  which  he  ruled  the 
“Infamous  Santa  Cruz  Convention  of  1906”  for  the  Southern  Pacific  machine.  He  had 
his  certificate  and  papers  carefully  prepared  and  finished  when,  on  September  16,  1918, 
he  allow  ed  as  correct  the  engrossed  bill  of  exceptions  which  had  been  on  file  since  August 
3.  1918,  to  his  knowledge,  and  with  no  objections  thereto.  He  could  have  signed  the 
USUAL  CERTIFICATE,  which  is  not  more  than  five  lines,  and  simply  says  the  excep- 
tions are  found  correct,  and  are  allow'ed.  Nothing  elaborate  about  that. 

Nevei’theless,  Judge  Van  Fleet  made  himself,  and  signed,  what  the  Supreme  Court 
refers  to  as  an  “elaborate  certificate,”  w'hich  was  for  no  other  pui’pose,  and  could  have  no 
other  purpose  or  effect,  than  to  PREVENT  the  evidence  and  his  conduct  and  actions 
during  the  trial  being  reviewed  by  the  Supreme  Court.  IT  DID  HAVE  THAT  EFFECT. 
Here  are  the  material  parts  of  that  certificate: 

“I  have  examined  the  matter  carefully  and  -with  considerable  pains,  and  in 
view  of  the  facts  I am  quite  satisfied  that  the  proposed  bill  comes  too  late,  unless 
the  objection  has  been  waived  by  the  course  taken  by  the  United  States  Attomey’s 
office.”  (Tr.  p.  187.) 

Referring  to  the  several  oi-ders  extending  the  time  to  present  that  bill,  and  the 
objection  thei’eto,  he  says: 

“This  W'ould  bring  the  objection  within  Rule  61  of  this  court.  But  thereafter, 
when  the  bill  was  finally  proposed,  the  United  States  Attorney,  wdthout  any  specific 
renew^al  or  reseiwation  of  the  objection  theretofore  suggested,  proposed  amend- 
ments to  the  proposed  bill;  and  the  contention  is  now  made  by  the  defendants  that 
that  was  a waiver  of  the  objection.  I am  very  strongly  of  the  view  that,  owing 
to  the  attitude  of  the  United  States  Attorney  distinctly  stated  theretofore,  which 
was  all  that  could  be  done  under  the  circumstances,  this  was  not  such  a W'aiver. 
But  the  situation  strikes  me  thus: 

“The  case  is  one  of  importance  and  should  be  speedily  detennined.  Should  I 
hold  the  bill  too  late  and  in  accordance  \vith  that  view  strike  it  out  and  I'efuse  to 
settle  it,  and  the  reviewing  court  should  perchance  take  a different  view  of  the 
effect  of  the  acts  of  the  United  States  Attorney,  it  w^ould  result  that,  there  being 
no  bill  of  exceptions  before  them,  the  cause  would  have  to  rest  until  the  lower 
court  should  be  required  to  settle  a bill  of  exceptions.  Now  I do  not  think  that  that 
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is  the  better  method.  . . . On  the  other  hand,  should  the  higher  court  take  the 

view  that  the  action  of  the  United  States  Attorney  was  a waiver  of  the  objection 
and  the  bill  is  properly  settled,  THEN  THEY  WILL  HAVE  A RECORD  BEFORE 
THEM  TO  ENABLE  A DISPOSITION  OF  THE  CASE  UPON  ITS  MERITS; 
which  would  greatly  facilitate  ending  the  controversy.  IN  THAT  VIEW  the 
motion  to  refuse  to  settle  the  bill  and  to  strike  it  from  the  files  will  at  this  time 
be  formally  denied,  without  prejudice  to  its  renewal  in  the  higher  court.” 

“And  now  at  this  time,  the  said  bill  of  exceptions  having  been  engrossed  in 
accordance  with  the  directions  of  the  Court,  the  same  is  now  allowed  as  correct; 
and  it  is  now  ordered  and  directed  that  the  said  cause  be  docketed  in  the  Supreme 
Court  of  the  United  States  on  the  writ  of  error  issued  herein,  on  or  before  the 
first  day  of  the  October  Term  hereof,  1918.) 

The  clerks  of  the  District  Court  had  to  work  at  night  to  get  out  the  certified  copies, 
which  were  not  finished  until  October  3,  1918,  and  cost  the  defendants  over  $300. 

CHAPTER  VI. 

The  scheme  of  saving  the  abandoned  question  for  the  government,  by  Judge  Van 
Fleet,  was  an  atrocious  violation  of  the  law,  as  the  following  shows: 

“The  fact  that  objections  were  made  and  overruled  is  not  sufficient,  in  the  - 
absence  of  exceptions,  to  bring  them  before  the  Supreme  Court.” 

Newport  News  vs.  Pace,  158  U.  S.  37; 

U.  S.  vs.  Breitling,  20  How.  252. 

The  record  must  show  an  exception  taken  at  the  time  when  the  ruling  objected  to 
was  given,  or  it  will  not  be  considered. 

Brown  vs.  Clark,  4 How.  11; 

Pittsburg  vs.  Heck,  102  U.  S.  120; 

Weed  vs.  Crnae,  154  U.  S.  Appx.  570; 

Bradstreet  vs.  Potter,  16  Ret.  317. 

It  must  be  taken  at  the  trial,  reduced  to  form  in  a bill  of  exceptions  showing  that 
exception  was  seasonably  taken,  and  signed  and  allowed.  A judge  cannot  allow  an  excep- 
tion not  taken  in  time: 

Insurance  Co.  vs.  Boon,  95  U.  S.  127; 

Michigan  vs.  Eldred,  143  U.  S.  298; 

Pacific  Express  vs.  Malin,  132  U.  S.  538; 

Walton  vs.  U.  S.,  9 Wheat.  651; 

Bannon  vs.  U.  S.,  156  U.  S.  464. 

The  foregoing  certificate  was  uncalled  for,  made  without  authority  or  justification, 
in  plain  violation  of  established  law,  and  for  the  purpose  of  preventing  a review  of  the 
evidence,  and  Van  P’leet’s  conduct,  rulings  and  decisions  during  the  trial,  and  to  deprive 
the  defendants  of  their  liberty  without  due  process  of  law,  in  plain  violation  of  the 
United  States  Constitution,  and  Judge  Van  Fleet’s  oath  of  office  as  a district  judge,  as 
will  be  plainly  seen  from  the  following  record  and  admitted  facts  and  the  law,  which 
Judge  Van  Fleet  well  knew: 

1.  It  was  and  is  established  law,  settled  by  the  Supreme  Court  of  the  United  States, 
that  the  doubts,  reasons,  or  opinions  of  the  district  judge  have  no  place  in  the  record  on 
appeal,  and  will  be  ignored,  not  considered,  OR  EVEN  RECEIVED  FOR  CONSIDER- 
ATION. (6  Wheat.  603;  15  Howard  464;  162  U.  S.  115.) 

2.  No  written  opinion  was  ever  made  or  filed  in  the  case  by  Judge  Van  Fleet,  in 
deciding  that  motion  to  refuse  to  settle  the  bill  of  exceptions  and  to  strike  it  from  the 
files,  WHICH  DECISION  WAS  MADE  AND  RECORDED  EIGHTY-FOUR  DAYS 
BEFORE  HE  MADE  THAT  CERTIFICATE  OF  SEPTEMBER  16,  1920. 

3.  No  objection  or  exception  was  ever  taken  or  filed  to  any  of  the  orders  extending 
the  time  for  proposing  and  filing  the  bill  of  exceptions,  the  last  of  which  orders  was 
made  December  24,  1917;  and  no  objection  or  exception  was  ever  taken  or  filed  to  the 
ruling  and  decision  of  June  22,  1918,  denying  the  government’s  motion,  made  April  1, 
1918,  to  refuse  to  settle  the  defendants’  bill  of  exceptions  and  to  strike  said  bill  of 
exceptions  from  the  files,  as  required  by  law  and  the  rules  of  said  District  Court. 

4.  On  February  13,  1920,  said  Judge  Van  Fleet  himself  signed  and  caused  to  be 
sent  to  the  Supreme  Court  of  the  Lfnited  States  another  certificate  that  the  defendants 
should  not  be  heard  in  objection  to  his  plain  error  in  admitting  certain  records  in  evi- 
dence, BECAUSE  THEY  HAD  WAIVED  THEIR  EXCEPTION  TO  HIS  ERROR,  AND 
NOT  SAVED  IT  AS  REQUIRED  BY  THOSE  RULES  of  the  District  Court. 

It  is  established  law  that  such  a failure  has  that  effect — rmless  the  Supreme  Court 
wants  to  consider  such  a plain  error — but  the  party  has  no  right  to  present  it.  Judge 
Van  Fleet  and  the  government  also  objected  to  the  Supreme  Court  considering  certain 


THE  DANIEL  O’CONNELL  CASE 


errors  in  the  charge  and  other  proceedings  FOR  THE  SAME  REASON,  THAT  EXCEP- 
TIONS THERETO  WERE  NOT  SPECIFICALLY  TA.KEN  AND  SAVED  TO  SUCH 
ERRORS. 

Wo,  therefore,  cite  his  said  conduct  against  himself,  and  the  foregoing  certificate 
that  the  matter  was  ENDED  FOREVER,  TEN  DAYS  AFTER  JUNE  22,  1918,  TO-WIT, 
ON  JULY  3,  1918,  and  could  not  be  reviewed  by  Judge  Van  Fleet,  who  did  not  appear 
on  the  RECORD,  AT  LEAST,  as  counsel  for  the  government. 

5.  The  orders  extending  the  timt  for  proposing,  serving  and  filing  the  bill  of  excep- 
tions was  an  exercise  of  discretion  by  Judge  Van  Fleet,  and  it  was  not  contended  that 
the  govemment  was  or  COULD  BE  injured  or  prejudiced  by  such  an  exercise  of  discre- 
tion, extending  the  time  fifteen  days  more  than  the  government  admits  it  could  be 
extended. 

6.  Judge  Van  Fleet  declares  in  his  certificate  that  the  case  is  one  of  importance 
and  should  be  decided,  as  every  person  can  see,  as  it  involved  among  other  important 
questions,  THE  TWO  MOST  IMPORTANT  QUESTIONS  EVER  PRESENTED  TO  THE 
SUPREME  COURT,  the  constitutionality  of  the  draft  act,  and  the  constitutionality  of 
the  espionage  act.  Neither  of  which  questions  had  been  decided  at  that  time.  Surely 
the  interests  of  justice,  public  policy,  and  the  salvation  of  the  people  and  their  Consti- 
tution, required  the  exercise  of  that  discretion  in  the  way  it  was  exercised. 

7.  Such  an  exercise  of  discretion  cannot  be  questioned  on  appeal,  and  rules  of  court 
in  such  a case  are  irrelevant  and  immaterial,  as  Judge  Van  Fleet  and  other  judges  had 
frequently  decided  before.  (54  Fed.  474;  60  Fed.  559;  Missouri  vs.  Kidd,  146;  Fed.  499; 
32  Cal.  280;  U.  S.  vs.  Breitling,  20  Howard,  252;  Poulting  vs.  Lafayette,  12  Pet.  472; 
Lawrence  vs.  Bowman  (McAll.)  U.  S.  419;  Field  vs.  Chicago,  68  111.  367;  18  Ency.  PI. 
& Pr.,  1263-1267;  Missouri  vs.  Kidd,  146  Fed.  499.) 

8.  Judge  Van  Fleet  in  that  certificate  expresses  two  points  for  decision  raised  on 
that  motion  to  refuse  to  settle  the  bill  of  exceptions  and  to  strike  said  bill  of  exceptions 
from  the  files,  and  one  point  was  that  the  rules  of  that  District  Court  did  not  allow  him 
to  extend  the  time  for  proposing  and  filing  said  bill  of  exceptions  beyond  December  15, 
1917,  and  therefore  not  to  and  including  December  31,  1917.  The  other  point  was 
whether  the  U.  S.  Attorney  by  his  own  conduct  had  waived  his  right  to  object  on  April 
1,  1918— NINETY  DAYS  AFTER  THE  PROPOSED  BILL  OF  EXCEPTIONS  HAD 
BEEN  SERVED  AND  FILED. 

But,  whatever  doubts  the  judge  had  before  or  since  are  immaterial  and  irrelevant,  as 
he,  on  June  24,  1918,  decided  both  points  in  favor  of  the  defendants,  and  the  govemment 
did  not  except  or  reserve  the  questions  as  required  by  law.  The  Supreme  Court  does  not 
pretend  to  decide  the  question  of  waiver. 

That  the  decision  was  coi’rect  on  the  rules  of  court,  we  have  heretofore  seen;  and  on 
the  point  of  waiver,  is  clearly  and  plainly  decided  in  Simons  vs.  Railway  (Company,  (128 
Iowa,  147),  and  many  other  authorities,  including  the  Supreme  Court  of  the  United 
States  in  many  cases,  but  we  quote  from  Waldron  vs.  Waldron,  156  U.  S.  378,  as  follows: 
“The  fact  that  the  bill  of  exceptions  was  not  handed  to  counsel  for  defendant 
on  or  before  November  15,  1890,  does  not  appear  of  record,  and  if  it  did,  it  would 
be  RENDERED  IMMATERIAL  BY  THE  ACTION  OF  THE  JUDGE  below  in  set- 
tling the  bill. 

“If  the  bill  was  not  delivered  to  counsel  within  the  time  fixed  by  the  agreement, 
objection  to  the  failure  to  deliver  it  should  have  been  urged  when  the  bill  was 
settled.  And  if  objection  then  taken  was  overruled,  the  question  of  the  correction 
of  such  action  should  have  been  then  reserved.  . . . As  to  the  contention  that 

the  appeal  was  docketed  too  late,  the  defendant  in  error  is  precluded  from  relying 
thereon  by  reason  of  his  motion  here  for  a new  bond,  long  after  the  entry  of  the 
case  on  the  docket  of  this  court,  which  was  made  at  the  return  term.” 

9.  THE  RECORD  shows  that  the  orders  of  extension  were  made  within  the  term 
time;  and  also  that,  on  November  12,  1917,  an  order  was  made  and  filed  reserving  con- 
trol over  the  case  by  expressly  extending  and  transferring  THE  CASE  ITSELF  INTO 
THE  NEXT  TERM,  which  under  the  United  States  statutes  commenced  November  15, 
1917,  and  ended  March,  1918.  (Reader  vs.  Haggin,  160  Fed.  909;  Blisse  vs.  U.  S.,  263 
Fed.  963.)  Therefore,  the  orders  made  thereafter  WERE  MADE  WITHIN  THAT 
NOVEMBER  TERM;  and  accordingly,  as  the  United  States  statute  is  higher  than  the 
mle  of  any  court,  were  within  the  time  allowed  by  law. 

10.  If,  from  the  absence  of  technical  woi’ds,  or  insufficiency  of  language,  the  order 
was  not  sufficient  to  carry  out  the  plainly  expressed  intention  of  transferring  the  subject 
matter  “to  the  next  term  of  this  court,  to-wit,  November  1.5,  1917,”  then  it  was  a “tech- 
nical error”  or  “defect,”  which  was  cured  by  the  Act  of  Congress  of  Febnaary  26,  1919, 
and  the  other  Act  of  Congress  directing  the  courts  to  disregard  trivial  errors.  Sec.  1591 
of  the  Compiled  Statutes  of  the  United  States;  Linn  vs.  U.  S.,  251  Fed.  476;  Kinser 
vs.  U.  S.,  231  Fed.  856;  Pidgin  vs.  U.  S.,  237  Fed.—.) 
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11.  A failure  of  Federal  Courts  to  obey  that  statute  caused  Congress,  on  February 
26,  1919  (40  Statutes  at  Large,  1181)  to  pass  a more  specific  statute,  and  as  broad  a 
statute  as  could  be  used,  employing  the  words  “technical  errors,”  and  “defect,”  which 
includes  everything  but  the  merits,  the  language  being  as  follows: 

“On  the  hearing  of  any  appeal,  certiorari,  writ  of  error,  or  motion  for  a new 
trial,  in  any  case,  civil  or  criminal,  the  court  SHALL  give  judgment  after  an 
examination  of  the  entire  record  before  the  court,  without  regard  to  technical 
errors,  defects,  or  exceptions  which  do  not  affect  the  substantial  rights  of  the 
parties.”  (40  Statutes  at  Large,  1181.) 

The  judgment,  not  the  reasons,  is  what  the  court  will  consider.  (McClurg  vs.  Silli- 
man,  6 Wheat.  598,  603);  and  erroneous  reasons  will  not  affect  a correct  decision 
(Silsby  vs.  Foote,  14  How.  218).  The  reasons  for  the  decision  are  immaterial  (Coming 
vs.  Tray,  15  How.  464) ; and  after  deciding  the  issue,  any  opinion  as  to  how  the  court 
would  decide  the  question  under  other  circumstances  RECITED  AFTERWARD  will  not 
be  reviewed  or  N()TICED  in  the  Supreme  Court  (Central  vs.  California,  162  U.  S.  115.) 

Mere  report  of  the  evidence  will  not,  allow  the  Supreme  Court  to  pass  on  it  (Mor- 
riss  vs.  Jackson,  9 Wall  125;  Crabbs  vs.  Breiver,  19  Wall  70.)  The  opinion  of  the 
court  does  not  constitute  a special  finding  and  cannot  be  resorted  to  (Dickinson  vs. 
Planters,  16  Wall.  250.)  The  facts  are  conclusively  settled  by  the  findings  and  decisions 
of  the  court.  (Walnut  vs.  Wade,  103  U.  S.  688.) 

Was  the  decision  in  question  a “technical  error?” 

If  not,  then  it  necessarily  must  be  a “defect.”  If  it  was  not  a defect,  then  it  must 
be  no  defect,  and  therefore  all  right,  and  before  the  court.  In  other  words,  the  worst  it 
could  be  called,  is  a “defect.”  The  word  “defect”  includes  everything  that  might  affect 
the  record  or  prevent  the  court  hearing,  or  making  an  examination  of,  the  entire  record 
before  the  court.  How  could  the  failure  to  propose  or  file  A TRUE  AND  CORRECT 
RECORD  fifteen  days  before  it  was  filed,  “AFFECT  THE  SUBSTANTIAL  RIGHTS  OF 
THE  PARTIES”? 

In  Macdonald  vs.  United  States,  264  Fed.  756,  U.  S.  Judge  George  W.  Anderson, 
dissenting,  quoted  this  Act  of  Congress  of  February  26,  1919,  and  said:  “This  court 

ought  not,  in  my  view,  now  to  disregard  both  the  spirit  and  the  letter  of  this  REM- 
EDIAL statute,”  and  quoted  as  follows: 

“The  report  of  the  House  of  Representatives  as  to  this  amendment  contains 
the  following  statement: 

“ ‘A  good  cause  or  a meritorious  defense  seldom  has  to  rely  upon  technicalities. 
It  is  the  litigant  who  is  in  court  to  defeat  such  a cause  or  defense  who  resorts  to 
technicalities.  He  seeks  not  justice,  but  the  law.  He  does  not  rely  upon  the  merits 
of  the  case,  but  the  methods  by  which  the  case  is  tried.  It  is  to  discourage  that 
kind  of  trials,  and  aid  in  securing  cheaper  and  more  certain  and  expeditious  admin- 
istration of  justice  that  the  passage  of  this  bill  is  urged.’  ” 

For  the  genesis  of  this  attempted  reform,  see  Report  of  the  Standing  Committee  to 
Suggest  Remedies  and  Propose  Laws  Relating  to  Procedure,  American  Bar  Association, 
July,  1919,  p.  455;  Procedural  Reform  in  the  Federal  Courts,  with  Note  Containing  Sum- 
mary of  Analagous  State  Statutes,  in  66,  and  also  see  page  756  of  264  Fed.  Rep. 

How  much  stronger  does  the  reason  for  this  law  apply  to  a case  where  the  record 
is  complete  and  correct,  printed  and  presented  to  the  Supreme  Court  of  the  United  States 
at  an  expense  of  more  than  $5,000,  and  argued  orally  only  on  its  merits.? 

The  reader  will  promptly  answer  that  Congress  had  such  cases  as  this  in  mind,  and 
that  the  Supreme  Court  would  brush  aside  the  certificate  and  technical  questions  raised 
by  Judge  Van  Fleet,  and  proceed  to  consider  and  decide  the  case  on  its  merits.  The 
reader  would  be  correct  EXCEPT  that  the  Supreme  Court  did  no  such  thing.  It  evaded 
even  a consideration  of  the  case  on  its  merits,  and  expressly  refused  to  obey  the  laws 
enacted  by  Congress,  without  rnentioning  those  laws. 

We  will  ask  the  reader  to  pass  judgment  on  the  judges  of  the  Supreme  Court,  after 
he  reads  Part  III,  and  Mr.  O’Connell’s  letter  to  Judge  Brandeis. 

This  is  an  appropriate  place  to  recite  some  of  the  actions  of  Judge  Van  Fleet  at  the 
trial,  which  will  show  the  spirit  that  moved  him  in  making  such  a certificate  as  associate 
counsel  for  the  government,  and  also  show  the  force  of  some  of  the  facts  recited  in  the 
the  introduction. 

CHAPTER  VII. 

1.  Judge  Van  Fleet  knew,  as  the  record  showed,  that  an  information  was  filed, 
August  6,  1917,  charging  fourteen  persons  with  this  conspiracy,  being  the  same  language, 
and  charging  the  same  conspiracies  and  overt  acts  charged  in  the  subsequent  indictment 
filed  September  7,  1917,  on  which  defendants  were  tried  and  convicted.  On  that  same  Au- 
gust 6,  1917,  warrants  were  issued  on  that  information,  and  the  defendant  Daniel  O’Con- 
nell and  some  other  of  the  defendants  arrested.  (Tr.  p.  159,  fol.  253;  p.  148,  fol.  236.) 
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2.  All  of  the  fourteen  were  members  of  the  corporation  called  American  Patriots. 
Eight  of  the  fourteen  were  voluntarily  dismissed,  among  them  Mrs.  Malloy,  the  secre- 
tary during  the  same  time  that  Dr.  Hoffman  was  treasurer  and  Daniel  O’Connell 
president. 

3.  John  Murphy  and  McCullough,  among  the  eight  dismissed,  were  not  only  mem- 
bers of  the  American  Patriots;  but  also,  on  August  4,  and  August  6,  1917,  filed  with  the 
local  board  an  “O’Connell  Claim  of  Exemption.”  This  was  all  that  Thomas  Carey  did, 
on  August  4,  and  Carl  J.  F.  Wacker  did,  on  August  7,  1917,  except  that  Wacker  became 
secretary,  on  August  13,  1917.  But  this  last  fact  was  immaterial,  as  Judge  Van  Fleet 
at  the  trial  ruled,  “The  conspiracy  is  at  least  presumed  to  have  ended  upon  the  arrest  of 
a defendant  and  their  apprehension  on  the  charge  contained  in  the  indictment,”  as  stated 
by  Van  Fleet  in  his  certificate  of  Februai-y  13,  1920,  on  page  12  of  the  government’s 
niotion  to  dimini.sh  the  record.  This  showed  to  Van  Fleet  that  the  U.  S.  Attorney  did  not 
consider  membership  in  the  coi-poration,  American  Patriots,  and  filing  an  O’Connell 
Claim  of  Exemption,  were  sufficient  to  authorize  a conviction  on  the  indictment.  Yet 
Judge  Van  Fleet  sustained  the  convictions  of  Carey  and  Wacker,  and  sentenced  the 
former  to  two  years,  and  the  latter  to  18  months  in  the  penitentiary. 

4.  The  indictment  was  filed  September  7,  and  a demurrer  presented  September  11, 
raising  important  questions  never  before  decided,  to  one  of  which  the  Attorney  General 
devoted  a lai’ge  part  of  his  brief  in  the  Supreme  Court,  and  the  Supreme  Court  devoted 
the  larger  part  of  its  opinion,  and  winds  up  leaving  a doubt  about  the  correctness  of  its 
decision  on  the  point.  Yet  Judge  Van  Fleet  overruled  the  demurrer  then  and  there, 
without  hearing  or  reading  it,  or  permitting  any  argument  or  statement  of  it.  He  also, 
in  the  presence  of  the  jury,  ordered  it  stricken  from  the  files.  He  also  then  and  there 
denied  a motion  for  a bill  of  particulars  on  the  overt  acts,  stating  that  the  conspiracy 
was  the  only  offense  charged.  He  also  ordered  the  trial  itself  to  proceed  the  next  day 
(September  12,  1917,)  and  it  did. 

5.  One  of  the  overt  acts  charged  was  an  attack  on  England  as  the  aggressor, 
charging  that  British  influence  procured  Congress  to  declare  war.  The  first  juryman 
called  admitted  that  he  was  born  in  England  and  strongly  sympathized  with  England 
and  the  Allies  in  the  war  since  it  started  in  1914,  and  that  his  sympathies  then  and 
always  were  strongly  pro-British.  Judge  Van  Fleet  refused  to  excuse  him,  and  forced 
the  defendants  to  exhaust  a preemptory  challenge  on  him.  Of  the  100  names  on  the 
printed  jury  list,  at  least  80  were  Britishers;  and,  although  we  exhausted  our  ten 
challenges,  there  were  at  least  eight  Britishers  left  on  the  jury.  As  soon  as  we  chal- 
lenged one,  another  was  called. 

6.  The  government  also  sent  a secret-service  man  named  Otto  Thompson — now  a 
fugitive  from  justice  on  several  chai'ges  of  embezzlement,  stealing  and  fraud — to  join 
the  American  Patriots,  and  he  became  so  active  as  to  elect  himself  first  vice-president, 
and  presided  at  several  meetings.  He  enthusiastically  volunteered  to  interview  and  look 
up  each  of  the  100  jurymen,  and  he  delivered  to  the  attomey  for  the  defendants  a type- 
written report  on  each  one  of  the  said  jurymen;  and  the  U.  S.  Attorney  and  his  assistants 
in  court  saw  that  report  on  the  counsel’s  table  in  court,  and  knew  that  the  defendants 
were  basing  their  inquiries  and  challenges  on  that  report.  Judge  Van  Fleet  also  noticed 
it.  We  were  so  rushed  by  him  to  trial  that  we  did  not  have  time  to  make  other  investi- 
gations if  we  wished.  YET  THE  U.S.  ATTORNEY  AND  ALL  HIS  ASSISTANTS, 
INCLUDING  MRS.  ANNETTE  ABBOTT  ADAMS,  REPRESENTING  OUR  GREAT 
GOVERNMENT,  KNEW  THAT  THE  DEFENDANTS  WERE  BASING  THE  MOST 
IMPORTANT  PART  OF  THEIR  DEFENSE  ON  A FALSE,  LYING,  INTENTIONALLY 
DECEIVING  REPORT,  FURNISHED  BY  THE  GOVERNMENT  WITH  THE  INTEN- 
TION THAT  THE  DEFENDANTS  WOULD  RELY  UPON  IT,  AND  FOR  THE  PUR- 
POSE OF  CONVICTING  THE  DEFENDANTS  BY  SUCH  TRICKERY  AND  NOT  BY 
THE  LAW  AND  EVIDENCE!  ! 

7.  After  the  conviction,  one  of  the  goveniment’s  sleuths  came  to  Mr.  O’Connell  and 

told  him  that,  in  talking  with  one  of  the  jurymen  coming  from  a towm  below  San  Fran- 
cisco, he  told  him  he  hoped  he  would  be  selected  on  that  jury,  as  he  “would  like  to 

that  son  of , Daniel  O’Connell.”  This  man  swore  he  knew  of  no  bias  or  prejudice, 

and  got  himself  on  the  jury.  The  sleuth  would  not  make  a personal  affidavit,  but  said 
the  juryman  was  so  strongly  prejudiced  that  he  knew  he  would  express  it  in  the  presence 
of  witnesses;  and  it  was  suggested  that  O’Connell  arrange  tables,  screens  and  stenog- 
raphers at  a fashionable  restaurant,  suri’ounded  by  diners  who  were  real  witnesses  ,and 
he  would  put  the  questions  to  the  juryman,  in  the  conversation,  that  would  bring  the 
same  answers.  O’Connell  consulted  his  co-defendants.  The  expense  was  estimated  at 
$1()();  and  finally,  it  was  so  late,  and  Van  Fleet  was  so  hostile,  that  it  was  concluded  the 
expenditure  would  not  produce  a new  trial.  One  of  the  San  Francisco  juryrhen  was 
aftenvards  made  Jury  Commissioner,  with  the  influence  of  Van  Fleet.  Of  such  were 
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our  judges,  and  they  readily  followed  Van  Fleet’s  orders  to  bring  in  a verdict  of 
“guilty” — of  what,  they  did  not  seem  to  know. 

S.The  criminal  department  was  not  Van  Fleet’s  department,  yet  he  insisted  upon 
sitting  and  trying  the  case — even  before  the  trial  of  the  Hindu  case,  the  indictment  in 
which  was  filed  June  7,  1917— THREE  MONTHS  BEFORE  THE  FILING  OF  THE 
INDICTMENT  IN  THIS  CASE.  He  insisted  upon  trying  the  case,  although  he  knew 
he  was  strongly  prejudiced,  and  biased  toward  England  and  her  allies  since  the  opening 
of  the  war,  if  not  before;  and  that  he  could  not  give  the  defendants  a fair  trial.  He 
knew  that,  with  his  approval  and  encouragement,  his  son  in  1916  went  over  to  France 
and  joined  the  French  aviation  corps  and  had  remained  in  that  service  until  the  close  of 
the  war.  He  knew  that,  with  the  English  president  of  Spring  Valley  Water  Company, 
Wm.  B.  Bourn,  (whose  associate  clubman  he  was),  he  joined  with  the  attorneys  for  that 
and  other  corporations,  in  sending  telegrams  and  letters,  and  otherwise  urging  the 
United  States  to  get  into  the  war  on  the  side  of  England  and  her  allies  in  1915,  1916 
and  1917.  He  was  vestryman  of  the  English  church;  his  mother  was  English, 
and  his  relatives  by  marriage,  as  well  as  himself,  had  the  strongest  English  sympathies 
and  activities.  He  had  the  public  reputation  of  having  always  been  one  of  the  agents 
of  Southern  Pacific  and  other  Wall  Street  interests.  The  very  exhibits  put  in  evidence 
before  him  attacked  all  those  interests;  and  Mi’.  O’Connell  was  publicly  known  as  con- 
stantly opposed  to  all  these  interests,  especially  the  Spring  Valley  Water  Company. 
(See  Vol.  26  Everybody’s  Magazine,  299-300.) 

9.  One  moining  Judge  Van  Fleet  came  into  court  and  in  the  presence  of  the  jury, 
said  loudly,  “I  wonder  when  the  American  people  will  wake  up  to  the  seriousness  of  the 
situation?  Probably  not  imtil  our  boys  are  brought  home  on  stretchers  or  probably  in 
their  coffins.”  The  defendants  were  forced  to  exercise  the  greatest  tact  and  patience 
to  remain  silent  and  not  then  and  there  take  an  exception  to  such  gross  error  and  mis- 
conduct; but  if  the  exception  had  been  taken.  Van  Fleet  would  have  wiped  it  out  by 
telling  the  jury  to  disregard  it,  and  would  have  made  other  even  worse  remarks,  and 
he  would  have  got  revenge  in  his  sly,  malicious  way,  as  he  did  later,  in  preventing  the 
hearing  of  the  appeal. 

10.  Later,  about  September  23,  1917,  the  first  drafted  contingent  called  to  report 
at  Camp  Lewis,  were  marching  to  the  city  hall.  Van  Fleet  adjourned  court  to  allow  the 
jury,  parties,  counsel,  and  himself  to  go  out  and  hear  the  bands  playing  martial  music 
and  view  the  parade;  and  then  returned  to  the  court  room  and  resumed  the  “trial.” 

11.  While  the  government  was  putting  in  its  case,  he  looked  kindly,  smilingly  and 
encouragingly  at  the  witnesses,  and  assisted  them  in  getting  in  their  testimony,  asking 
them  questions  that  would  bring  out  and  emphasize  details  for  the  government,  ma,king 
a grimace  and  other  expressions  toward  the  jury;  and  particularly,  when  one,  Yost, 
had  made  an  error  favorable  to  the  government.  Van  Fleet  adjourned  court  for  the  noon 
recess,  and  immediately  came  over  to  the  witness  on  the  stand  and  began  to  talk  pleas- 
antly with  him,  in  the  presence  of  the  jury.  But  in  the  afternoon,  when  Yost  went  on 
the  stand  and  corrected  his  error.  Van  Fleet’s  demeanor  toward  him  entirely  changed. 
While  the  government  was  putting  in  its  evidence,  he  never  hurried  the  witnesses  or 
showed  any  impatience  toward  them.  But  when  the  defendants  were  putting  in  their 
evidence,  he  was  constantly  hurrying  them  and  exclaimed,  in  the  presence  of  the  jury, 
“Oh,  I would  like  to  have  this  case  ended  some  time,”  although  the  record  shows  there 
was  no  occasion  for  that  remark,  and  although  the  government  took  five  days  putting 
in  their  evidence,  and  the  defense  but  three  days.  Judge  Van  Fleet  frowned  on  each  of 
the  defendants’  witnesses,  assisted  in  cross-examining  them,  interrupted  them,  insin- 
uated that  they  were  not  telling  the  truth,  threatened  them,  spoke  to  them  sarcastically, 
only  once  stopped  the  United  States  Attorney  from  threatening  and  insulting  them., 
although  objection  was  constantly  made  thereto;  and  he  particularly  tried  to  browbeat 
the  five  defendants  who  testified. 

12.  It  is  well-settled  law,  kno’wn  to  Judge  Van  Fleet,  as  hereinbefore  shown,  that 
evidence  of  what  one  said,  or  did,  or  his  opinions  after  his  arrest,  and  after  any  con- 
spiracy was  frustrated,  is  not  admissible  against  any  of  the  defendants.  (Brown  vs. 
U.  S.,  150  U.  S.  13;  Sorenson  vs.  United  States,  168  Fed.  794;  Conn  vs.  Hilmon,  107  Fed. 
834;  State  vs.  Elwood,  17  R.  I.  771;  Williamson  vs.  United  States,  207  U.  S.  462;  You- 
mans  vs.  United  States,  264  Fed.  425.)  Yet  Van  Fleet  actually  FORCED  witnesses,  and 
the  defendants  on  the  witness  stand,  to  testify  to  what  they  said  and  did  after  their 
arrest  and  up  to  the  time  they  were  testifying;  and  also  forced  them  to  give  their  opin- 
ions, past  and  present  and  OF  WHAT  THEY  MIGHT  DO  IN  THE  FUTURE— all  when 
asked  by  the  government  for  the  apparent  purpose  of  bringing  out  anvthing  against  ’the 
defendants.  BUT  HE  SUSTAINED  OBJECTIONS  TO  EVERY  QUESTION  ASKED 
BY  THE  DEFENDANTS  ON  THE  SAME  POINTS. 

13.  Judge  Van  Fleet  did  not  interrupt  the  United  States  Attorney  in  making  his 


33 


THE  DANIEL  O’CONNELL  CASE 


opening  statement  to  the  jury,  but  repeatedly  internipted  Mi-.  O’Connell  in  his  opening 
statement  of  the  case  to  the  jury  following  that  of  Mr.  Preston — claiming  that  some 
poi-tions  were  argument,  and  that  other  portions  had  nothing  to  do  \\ith  the  case.  Van 
Fleet  limited  the  closing  arguments  to  one  and  one-half  hours,  although  nine  days  was 
consumed  in  putting  in  the  evidence,  and  although  two  of  the  defendants,  the  Smiths, 
wanted  to  argue  their  own  case.  The  Smiths  consumed  more  than  half  of  the  time,  and 
Judge  Van  Fleet  stopped  Mr.  O’Connell  on  the  moment  the  time  was  up;  and,  although 
O’Connell  told  him  he  had  not  covered  many  points.  Van  Fleet  would  not  extend  the 
time  Heyond  two  minutes  more,  at  the  conclusion  of  which  he  peremptorily  stopped 
O’Connell. 

14.  Although  Mr.  O’Connell  called  to  the  attention  of  Judge  Van  Fleet  the  fact 
that  the  room  was  filled  with  secret-sei-vice  men  and  enemies  of  O’Connell,  making  faces 
and  talking  against  said  defendant,  so  as  to  influence  the  jury  against  him,  and  carrying 
this  so  far  as  to  express  themselves  on  the  elevator  and  other  places  in  the  presence  of 
the  jury,  and  although  O’Connell  pointed  out  one  of  the  men  in  the  court  room,  yet  Judge 
Van  Fleet  refused  to  do  any  more  than  to  say  that  the  jury  were  too  sensible  to  pay 
any  attention  to  such  actions,  but  that  his  attention  should  be  called  to  it  if  it  occurred 
again. 

15.  The  Supreme  Court  of  the  United  States  has  repeatedly  decided  and  declared, 
as  late  as  1920,  that  the  district  judge  is  not  obliged  to  analyze  or  comment  on  the 
evidence  or  facts  in  any  case,  even  though  specifically  or  urgently  requested  to  do  so. 
(Stillson  vs.  United  States,  250  U.  S.  588.) 

Judge  Van  Fleet  prepared  a written  sorites  argument  to  the  jury  that  the  defendants 
were  guilty,  repeating  that  assertion  at  least  six  times;  and,  although  the  evidence  was 
in  printed  and  reported  speeches,  on  which  there  was  little  if  any  dispute,  yet  he  recited 
and  misrepresented  and  emphasized  the  evidence  of  the  government,  and  told  the  juiy 
that  it  showed  that  the  defendants  were  guilty.  He  was  not  requested  to  do  so.  Why 
did  he  do  it?  He  never  mentioned,  or  even  referred  to,  the  undisputed  evidence  showing 
the  innocence  of  the  defendants,  or  that  in  favor  of  the  defendants.  (See  Winchester 
vs.  Creary,  116  U.  S.  167.) 

16.  It  was  the  judge’s  duty,  whether  requested  or  not,  TO  LIMIT  THE  JURY’S 
CONSIDERATION  OF  THE  EVIDENCE  TO  THE  PURPOSES  FOR  WHICH  IT  WAS 
COMPETENT,  especially  in  felony  cases.  (Blashfield’s  Instruction  to  Juries,  Sec.  248 
and  cases  cited  there;  Winchester  vs.  Creary,  supra.)  Judge  Van  Fleet  admitted  in 
evidence  what  Hei-man  B.  Smith  and  David  J.  Smith  said  and  did  on  June  2,  3,  and  July 
3,  1917,  as  evidence  against  all  the  defendants,  and  did  not,  and  refused  to,  limit  it.  It 
was  the  same  wdth  other  evidence;  although  the  other  defendants  had  no  communication 
with  the  Smiths,  and  there  was  no  evidence  that  they  knew  the  Smiths  were  in  existence 
BEFORE  JULY  12,  1917,  AND  IT  IS  ADMITTED  THAT  NO  CONSPIRACY,  LAWFUL 
OR  UNLAWFUL,  EXISTED  BEFORE  JULY  12,  1917. 

17.  It  was  within  Judge  Van  Fleet’s  power  to  give  the  several  defendants  trial 
separate  from  the  Smiths.  (Stillson  vs.  United  States,  250  U.  S.  586,  Nov.  10,  1919.) 
The  request  was  directly  made  for  such  a separate  trial,  before  the  case  was  opened, 
but  Van  Fleet  refused.  Why?  Did  he  know  that  the  government  was  going  to  try  to 
offer  the  evidence  of  the  Smiths’  acts  and  declarations  against  the  other  defendants;  that 
the  government  depended  upon  that;  that  the  Smiths  were  government  “plants?” 

18.  Judge  Van  Fleet  knew  that  under  the  established  law,  it  was  unlawful  to  admit 
in  evidence  any  acts  or  declarations  of  any  of  the  alleged  conspirators  made  before  July 
12,  1917  (the  date  of  the  foiTnation  of  the  alleged  conspiracy) ; or  after  August  6,  1917, 
(the  date  of  the  arrest  and  ending  of  the  alleged  conspiracy.)  In  Brown  vs.  U.  S.,  150 
U.  S.  98,  the  Supreme  Court  of  the  United  States  said: 

“Doubtless  in  all  cases  of  conspiracy,  the  act  of  one  conspirator  in  the  pros- 
ecution of  the  enterprise  is  considered  the  act  of  all,  and  is  evidence  against  all. 
But  ONLY  THOSE  ACTS  AND  DECLARATIONS  are  admissible  under  this  i-ule 
which  are  done  and  made  while  the  conspiracy  is  pending,  and  in  furtherance  of  its 
object.  After  the  conspiracy  has  come  to  an  end,  whether  by  success  or  by  failure, 
the  admissions  of  one  conspirator  by  way  of  narrative  of  past  facts,  are  NOT 
ADMISSIBLE  AGAINST  THE  OTHERS.  ...  If  a conspiracy  was  sought  to 
be  established  affecting  the  plaintiff  in  error,  it  would  have  to  be  by  testimony 
introduced  in  the  regular  way,  so  as  to  give  the  accused  the  opportunity  to  cross- 
examine  the  witness  or  witnesses.  IT  COULD  NOT  BE  ESTABLISHED  BY 
ACTS  OR  STATEMENTS  OF  OTHERS  DIRECTLY  ADMITTING  SUCH  A CON- 
SPIRACY, OR  BY  ANY  STATEMENT  OF  THEIRS  FROM  WHICH  IT  COULD 
BE  INFERRED.” 

Judgment  was  reversed.  The  admission  of  such  evidence  causes  new  trial. 

Yet  Judge  Van  Fleet  admitted  in  evidence  the  fact  that,  on  June  2,  1917,  David  J. 
Smith  had  in  his  possession,  for  distribution  at  a Socialist  mass-meeting  on  June  3, 
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1917,  five  thousand  copies  of  the  Socialist  anti-war  platform,  and  also  the  red  dodgers 
advertising  that  meeting;  and  gave  copies  of  the  platform  to  the  jury,  and  allowed  the 
United  States  Attorney  to  read  it  to  the  jury,  although  there  was  no  evidence  that  the 
other  defendants  knew  of  the  existence  of  the  Smiths  before  July  12,  1917;  or  that  they 
ever  read  or  heard  of  that  platfoim,  or  that  meeting,  or  those  dodgers.  The  same  of  a 
speech  by  Heiman  B.  Smith,  on  July  3,  1917. 

19.  Judge  Van  Fleet  repeatedly  changed  his  rulings  during  the  trial,  the  later  ones 
contradicting  the  prior  ones;  and,  when  he  saw  that  the  evidence  of  the  defendants  was 
certain  to  bring  a verdict  of  not  guilty,  he  ruled  that  the  good  intentions,  good  purposes, 
and  good  faith  of  the  defendants  were  entirely  immaterial  and  excluded  all  such  evidence. 
He  also  instructed  the  jury  that,  no  matter  whether  the  defendants  acted  from  good, 
honest  motives  and  in  good  faith,  yet  if  they  did  the  things  alleged,  then  they  were 
guilty.  THIS  WAS  PLAIN  ERROR,  as  will  more  clearly  appear  hereafter. 

20.  Yet  for  this  offense,  which  he  says,  might  be  committed  with  good,  honest 
motives  and  intentions,  and  in  good  faith,  he  sentenced  Daniel  O'Connell  to  seven  years 
in  the  penitentiary.  Dr.  Hoffman  to  three  years,  Thomas  Carey  to  two  years,  and  Carl 
J.  F.  Wacker  to  eighteen  months  and  $250  fine!!  What  would  it  be,  if  it  involved  bad 
faith,  bad  intentions,  or  moral  turpitude? 

He  also  admitted  in  evidence  demurrers  filed  by  Mr.  O’Connell  in  two  cases,  in  June, 
1917,  which  had  no  relation  to  the  case  or  to  the  parties  on  trial. 

21.  It  was  admitted  and  stated  by  the  district  judge.  Van  Fleet,  at  the  close  of  the 
evidence  of  the  government  as  well  as  all  the  evidence,  that  there  was  ABSOLUTELY 
NO  EVIDENCE  WHATEVER  TO  SUSTAIN  THE  CHARGE  IN  THE  INDICTMENT, 
SO  FAR  AS  REGISTRATION  OR  PHYSICAL  EXAMINATION  WAS  CONCERNED. 
The  vital  importance  of  this  admission  is  shown  by  the  aforesaid  admission  that  any 
conspiracy,  lawful  or  unlawful,  ended  with  the  arrest  on  August  6,  1917.  No  physical 
examination  took  place  or  was  set  for  any  time  prior  to  August  6,  1917,  and  they  con- 
tinued for  many  days  after  that.  No  one  knew,  nor  was  there  any  announcement  of, 
what  would  be  the  next  step.  Therefore  IT  WAS  IMPOSSIBLE  TO  CONSPIRE,  on 
August  6th,  to  do  something  after  that,  when  not  even  the  alleged  conspirators  could 
know  what  to  do  or  not  to  do,  to  obstruct  recruiting  or  enlistment  or  evade  the  draft, 
WHEN  NO  ONE  ELSE  KNEW  WHAT  TO  DO,  OR  NOT  TO  DO,  to  accomplish  those 
purposes. 

Yet,  Judge  Van  Fleet  refused  to  instruct  the  jury  on  this  point,  or  make  it  clear  to 
them.  If  they  say  there  was  a conspiracy  to  test  the  constitutionality  of  the  draft  act, 
we  admit  that,  and  answer  that  Congress  could  not  make  that  a violation  of  any  law, 
or  a crime. 

22.  Judge  Van  Fleet  deliberately  misstated  the  evidence  to  the  jury,  and  said  the 
legal  opinion  was  admitted  to  have  been  prepared  by  O’Connell,  when  the  record  shows 
it  was  not;  he  read  to  the  jury  parts  of  that  opinion  which  had  been  erased;  he  said  it 
had  been  distributed,  when  it  was  not,  and  there  was  no  evidence  that  it  was;  he  said 
the  O’Connell  Claims  of  Exemption  were  distributed,  when  they  were  not,  and  there  was 
not  a particle  of  evidence  that  they  were;  he  said  the  legal  opinion  misstated  the  law, 
when  the  decisions  before  and  since  show  that  it  did  not. 

23.  In  his  charge  to  the  jury  he  quoted  from  the  speeches  of  Herman  B.  Smith 
on  July  3,  1917,  and  said,  “This  language,  if  not  distinctly  seditious  in  character,  was 
at  least  outside  and  beyond  any  such  purpose  as  claimed  by  the  defendants  as  the  objects 
they  had  in  view,  and  its  natural  and  only  tendency  would  be  to  inflame  the  mind  of  the 
public  and  sway  it  against  the  act  in  question  and  obstruct  its  enforcement.  It  was 
therefore  wholly  unjustified  for  any  innocent  purpose  and  was  not  protected  by  the  right 
of  free  speech  or  otherwise,  and  you  have  the  right  to  SO  CONSIDER  IT  IN  DETER- 
MINING THE  DEFENDANTS’  PURPOSE.”  (Page  20  of  Charge.) 

This  speech  was  made  July  3,  1917;  the  other  defendants  knew  nothing  about  it;  the 
defendants  formed  no  purpose  before  July  12,  1917.  How  could  it  be  evidence  of  the 
purpose  of  the  other  defendants  in  forming  the  corporation  on  July  12,  1917?  Van 
Fleet’s  conduct  was  a plain  and  wilful  violation  of  the  law  we  have  quoted. 

The  Attorney  General,  in  his  brief  for  the  government,  filed  March  13,  1920, 
denounces  the  conduct  of  both  of  the  Smiths  more  severely  than  does  Van  Fleet.  Neither 
Van  Fleet  nor  the  Attorney  General  say  a word  against  defendants  Hoffman,  Carey  or 
Wacker.  Yet  Judge  Van  Fleet,  four  days  afterward  (September  29,  1917,)  sentenced 
the  two  Smiths  to  but  one  year  in  the  county  jail,  and  at  the  same  time  gave  the  other 
four  the  severe  sentences  above  enumerated.  In  other  words,  having  the  Smiths  and 
their  conduct  on  which  to  convict  the  other  defendants,  he  was  preparing  to  reward  the 
Smiths  by  letting  them  go.  Later,  on  August  7, 1920,  Van  Fleet, with  Mrs.  Adams  and  the 
Attorney  General  secured  the  complete  pardon  of  the  Smiths,  and  a denial  of  the  applica- 
tion for  the  pardon  of  the  others. 

24.  Judge  Van  Fleet  still  further  showed  his  malice,  vindictiveness,  and  oppression, 
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by  adding  the  punishment  of  disbarment  in  the  United  States  District  Court  to  Daniel 
O’Connell  immeditaely  after  imposing  sentence.  This  was  clearly  void,  as  no  notice  was 
given,  no  time  set  for  hearing,  no  hearing  had,  no  written  or  oral  charges  made  AS 
REQUIRED  BY  THE  SAME  RULES  OF  THE  SAME  DISTRICT  COURT.  The  decis- 
ions of  the  Supreme  Court  of  the  United  States  have  declared  such  action  of  the  District 
Judge  void.  Neither  were  they  provided  for  in  the  statute  as  a punishment,  and  they 
could  not  be  added. 

25.  When  the  mandate  from  the  Supreme  Court  of  the  United  States  was  received 
and  filed,  August  24,  1920,  Judge  Van  Fleet  vainly  tried  to  have  the  United  States 
Attorney  object  to  the  stay  of  execution  to  September  7,  1920,  and  refused  to  make 
any  further  stay  even  at  the  request  of  the  United  States  Attorney. 

It  must  be  plain  from  the  foregoing,  why  Judge  Van  Fleet  went  out  of  his  W'ay,  and 
did  all  in  his  power,  to  prevent  the  Supreme  Court  of  the  United  States  reviewing  the 
evidence  or  his  rulings,  decisions  and  actions  during  the  trial. 

CHAPTER  VIII. 

After  reading  the  following  facts,  and  the  letter  to  Judge  Brandeis,  we  ask  the 
reader  to  decide  what  was  the  real  reason  why  the  Supreme  Court  of  the  United  States 
refused  to  review  the  case. 

The  govemment  only  in  its  bi'ief  relied  upon  that  declaration  of  the  District  Judge, 
for  on  page  9 of  its  brief  it  says:  “The  opinion  of  the  trial  court  rendered  at  the  time 
of  settling  the  purported  bill  is  indicative  of  the  court’s  uncertainty.  This  opinion  is 
respectfully  submitted  as  showing  the  court’s  reason  for  allowing  the  bill  to  be  presented 
to  this  court.’’  (R.  187,  188.) 

The  Supreme  Court  could  not  have  read  anything  but  the  government’s  brief,  in 
the  short  time  between  argument  and  submission,  April  26,  1920,  and  decision.  May  17, 
1920;  and  it  shows  it  in  its  opinion,  from  which  we  quote  as  follows: 

“THE  RECORD  CONTAINS  a bill  of  exceptions,  with  an  elaborate  explan- 
atory certificate  signed  by  the  District  Judge.” 

“After  expiration  of  the  three  months  specified  by  Rule  9,  plaintiffs  in  error 
having  in  open  court  requested  further  extension,  the  United  States  Attorney 
announced  that  he  would  not  consent,  but  would  ask  the  court  to  refuse  to  settle 
any  bill  thereafter  proposed.  In  April,  1918,  he  moved  that  settlement  of  the  pro- 
posed bill  be  refused  and  that  it  be  stricken  from  the  files.  The  court  expressed 
the  opinion  that  the  bill  was  too  late  unless  the  United  States  Attorney  had  waived 
objection  thereto,  and  on  THAT  POINT  said: 

“ ‘I  am  very  strongly  of  the  view  that  owing  to  the  attitude  of  the  United 
States  Attorney,  distinctly  stated  heretofore,  which  was  all  that  could  be  done 
under  the  circumstances,  this  was  not  such  a waiver.’ 

“But,  in  order  that  the  matter  might  be  bi'ought  here  for  final  detennina- 
tion,  the  facts  were  set  out  and  the  certificate  signed. 

“Under  the  statute  the  trial  tenn  expired  November  15;  but,  for  the  purpose 
of  filing  the  bill  of  exceptions,  a general  rule  extended  it  to  December  4 — three 
months  from  the  first  Tuesday  in  September.  The  last  order  of  court  within 

the  extended  term  designated  December  14  as  the  final  day  for  action 

We  think  the  power  of  the  trial  court  over  the  cause  expired  not  later  than  the 
14th  of  December,  1917,  and  any  proceedings  concerning  settlement  of  a bill  there 
after  were  coram  non  judice.  WE  MAY  NOT,  therefore,  consider  the  bill  copied 
IN  THE  RECORD.  And  the  same  is  true  of  certain  notes  of  proceedings  taken 
during  the  trial  which  we  directed  to  be  brought  here,  without  prejudice,  by  order 
of  June  9,  1919.” 

The  time  of  proposing,  seiwing,  filing,  of  settling  a bill  of  exceptions  is  NOT  JURIS- 
DICTIONAL, as  it  may  be  done  by  consent,  or  waiver,  or  where  justice  or  extraordinary- 
circumstances  require  it;  it  is  a matter  of  discretion  with  the  judge  of  the  lower  court. 
(White  vs.  Superior  Court,  110  Cal.  60.) 

The  Supreme  Court  did  not  say  it  had  no  jurisdiction,  or  COULD  NOT  review  the 
evidence  and  proceedings  at  the  trial  in  the  district  court;  but  merely  said,  “we  may 
not  review,”  and  they  did  not,  and  put  the  blame  on  the  rules  of  the  district  court  and 
the  oral  remarks  of  the  district  judge,  made  while  considering,  and  before  he  decided 
the  motion  to  strike  out  the  bill  of  exceptions  and  refuse  to  settle  the  same,  because  not 
filed  in  the  time  allowed  by  the  rules  of  court. 

The  foregoing  opinion  and  decision  of  the  Supreme  Court  was  and  is  erroneous 
in  the  following  particulars: 

1.  The  certificate  of  Judge  Van  Fleet  did  not  set  forth  “the  facts,”  because  it  did 
not  set  forth  all  the  facts;  and  unless  all  the  facts  are  set  forth,  it  cannot  be  said  that 
it  set  forth  “the  facts.” 
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2.  It  passed  up  the  question  of  waiver  to  the  Supreme  Court;  but  the  Supreme 
Court  does  not  decide  or  say  a word  on  the  subject  of  waiver. 

3.  The  Supreme  Court  decides  that  under  the  rules  of  the  district  court,  that  court 
could  not  extend  the  time  for  proposing  and  filing  the  bill  of  exceptions  beyond  Decem- 
ber 14,  1917,  and  cites  certain  authorities  on  which  it  bases  its  decision.  An  examination 
has  shown,  and  will  show,  that  NOT  EVEN  ONE  OF  THOSE  AUTHORITIES  SUS- 
TAINS THIS  DECISION. 

4.  The  decision  of  the  Supreme  Court  is  directly  against  its  own  decisions  and  the 
established  laws  of  the  Federal  and  State  Courts. 

5.  The  reasons,  facts,  and  points,  why  the  decisions  cited  by  the  Supreme  Court  to 
sustain  its  decision  against  the  bill  of  exceptions  remaining  in  the  record,  are  not  in 
point  in  this  case,  because  those  decisions  were  based  upon  rules  of  different  circuits,  and 
also  the  following  facts  in  this  case  make  those  decisions  inapplicable: 

a.  No  appeal  had  been  perfected  in  this  case. 

0.  No  writ  of  error  had  been  entered  in  the  Supreme  Court  in  this  case. 

c.  No  writ  of  error  had  been  issued  in  this  case. 

d.  The  district  court  still  had  control  of  the  record  and  cause  in  this  case. 

e.  Further  time  than  that  specified  in  the  rules  was  allowed  by  orders  entered  at  the 

June  and  November  terms. 

f.  They  were  entered  in  term  time,  in  open  court;  not  in  vacation. 

g.  Before  the  June  term  expired,  the  court’s  control  over  the  case  was  reserved  and 

transferred  to  the  November  term,  1917,  by  a special  order  of  the  court. 

h.  There  was  no  finding  that  these  orders  were  made  without  notice.  The  issue  was 

raised  and  evidence  submitted  by  affidavits  and  counter-affidavits. 

1.  There  was  no  finding  that  these  orders  were  made  without  consent. 

j.  It  was  not  a matter  of  jurisdiction,  but  of  rules  of  court,  governed  by  rules,  and 

a matter  of  discretion  in  suspending  the  rules  in  the  particular  case. 

k.  There  were  extraordinary  circumstances  in  a large  record  involving  the  question 

of  whether  certain  speeches  and  writings  and  acts  of  citizens  were  protected 
by  the  United  States  Constitution. 

l . The  government  never  renewed  its  motion  to  strike  out  or  diminish  the  record 

in  the  Supreme  Court,  by  striking  out  said  bill  of  exceptions. 

m.  The  point  was  never  argued  orally  before  the  Supreme  Court,  and  was  therefore 

abandoned. 

n.  The  government  did  not  except,  or  incorporate  all  the  evidence  in  a bill  of 

exceptions  duly  filed. 

o.  It  was  in  violation  of  the  rules  of  the  Supreme  Court  itself,  as  Supreme  Court 

Rule  14  provides: 

“And  all  motions  for  certiorari,  must  be  made  at  the  first  term  of  the  entry 
of  the  case;  otherwise,  the  same  will  not  be  granted  unless  upon  special  cause 
shown  to  the  court,  accounting  satisfactorily  for  the  delay.” 

There  was  no  attempt  to  show  any  special  cause. 

p.  It  contradicts  the  Supreme  Court’s  own  action  in  this  v^ery  case,  when  the 

Supreme  Court  suspended  its  own  rules  governing  applications  for  a re-hearing, 
and  informed  these  defendants  that  they  must  have  their  petition  for  re-hear- 
ing filed  June  1,  1920,  and  a decision  would  be  made  June  7,  1920,  which  was 
prohibitive,  as  the  petition  had  to  be  “printed  and  briefly  and  distinctly  state 
its  grounds,  and  be  supported  by  certificate  of  counsel,”  which  could  not  be 
done  in  the  three  days  after  receiving  notice.  Rule  8 says  that  the  record 
transmitted  by  the  clerk  of  the  district  court  is  conclusive  of  its  verity,  and  no 
motion  whs  ever  made  to  strike  out  the  bill  of  exceptions  from  that  record. 

q.  The  decision  is  a direct  violation  of  the  United  States  laws  heretofore  quoted, 

directing  the  Supreme  Court  to  examine  the  entire  record  before  it — and  it 
admits  and  states  that  this  record  is  before  it — and  to  disregard  all  technical 
errors  and  defects.  It  will  also  be  noticed  that  nothing  could  be  broader  than 
the  word  “defect;”  and  that  if  there  is  no  defect,  it  must  be  perfect;  and  if 
there  was  a “defect”  in  the  exceptions  or  record,  then  it  was  removed  and 
disposed  of  by  the  Act  of  Congress,  binding  upon  the  Supreme  Court,  passed 
Februapr  26,  1919,  (ch.  48,  40  U.  S.  Statutes,)  which  we  quoted. 

r.  As  the  bill  of  exceptions  says  it  contains  all  the  evidence  and  the  exception  to 

the  denial  of  the  motion  to  direct  a verdict  of  not  guilty,  the  court  on  appeal 
will  not  heed  technical  objections.  (Lancaster  vs.  Foster,  260  Fed.  6,  and  cases 
cited  there.)  The  Supreme  Court  has  repeatedly  decided  that  it  will  notice, 
hear,  consider,  and  decide  plain  errors  that  appear  in  the  record,  whether  they 
are  set  out  in  the  assignment  of  errors,  or  whether  an  exception  to  them 
was  correctly  saved. 

s.  The  Supreme  Court  publicly  announced,  when  it  heard  the  original  draft  cases, 


87 


THE  DANIEL  O’CONNELL  CASE 


and  the  Debs  and  other  cases,  that  it  would  bnish  aside  all  technicalities,  and 
examine  the  evidence,  and  consider  on  their  merits  all  cases  arising  out  of  the 
war  statutes.  It  did  so  in  all  cases  prior  to  this  one.  In  some  of  the  cases 
the  court  refused  to  follow  the  Circuit  Court  of  Appeals,  and  its  own  decisions 
in  prior  cases,  which  would  prevent  detei-mining  on  the  merits.  Why  did  it 
not  do  so  in  this  case?  WAS  IT  BECAUSE  IT  MUST  EEVERSE  THE  CON- 
VICTION AND  JUDGMENT,  and  did  not  want  to  break  its  record?  Was  it 
because  of  interference  of  the  Executive  Department,  on  account  of  the  peti- 
tions before  the  various  committees  of  the  House  and  Senate  for  an  inves- 
tigation of  the  violations  of  neutrality  by  the  Executive  Department  and  its 
agents,  in  1915  and  1916?  Why  did  the  Supreme  Court  refuse  to  obey  the 
express  mandates  of  the  various  acts  of  Congress,  by  refusing  to  “examine 
the  record  before  the  court?” 

t.  The  denial  of  the  appeal  under  the  circumstances,  was  a denial  of  due  process 
of  law,  and  a violation  of  the  Constitution  of  the  United  States  by  the  Supreme 
Court  of  the  United  States.  (State  vs.  Guerringer,  265  Mo.  408.) 

On  this  point,  we  present  the  following  letter,  sent  to  Judge  Brandeis,  and  which,  on 
Dec.  2,  1920,  he  promised  would  receive  due  consideration: 


Lock  Box  500,  Steilacoom,  Wa.shington,  November  14,  1920. 
Hon.  Louis  D.  Brandeis,  Justice  of  Supi'eme  Court  of  United  States, 

Washington,  D.  C. 

Dear  Judge: — I am  addressing  you  as  a judge — although  not  in  open  court — in  the  case 
of  O’Connell,  et  al  vs.  United  States,  252  U.  S.,  argued  and  submitted  on  its  merits  only, 
April  26,  1920,  and  affirmed  May  17,  1920 — three  weeks  afterward — but  the  merits  were 
never  decided.  I am  now  appealing  to  your  conscience,  and  through  your  conscience  to 
the  consciences  of  the  other  eight  judges  to  decide  that  case  on  its  merits — not  for  us 
or  for  the  prosecution,  but  on  merits,  regardless  of  whatever  effect  that  may  have  on  the 
conviction  and  judgment. 

Surely  such  a request  ought  to  meet  with  a prompt  response  from  the  highest  court 
in  the  nation  without  the  slightest  argument. 

That  the  court  can  and  ^vill  recall  its  mandate,  reopen  the  case,  revise  its  disposal  of 
it,  either  on  its  o^\’n  motion,  or  the  motion  of  any  of  its  judges,  as  well  as  the  motion  of 
counsel,  whenever  it  is  made  to  appear  to  the  court  that  its  disposal  of  it  was  erroneous, 
is  now  the  settled  law  with  the  court,  dating  from  the  case  in  which  General  B.  G.  Butler 
intei-vened  in  a case  and  caused  the  court  to  recall  its  mandate  and  do  these  very  things. 
I cannot  name  the  case  now,  but  General  Butler  speaks  of  it  in  his  memoirs  and  I was 
informed  that  you  were  associated  with  General  Butler  and  Prentiss  Webster  (whom  I 
knew  well),  in  the  practice  of  law  in  Boston,  you  will  readily  recollect  it  and  the  decisions 
following  it. 

I call  to  your  recollection  from  the  record  that  no  charge  of  disloyalty,  or  antagon- 
ism to  the  conduct  of  the  war  was  made,  because  there  was  no  evidence  whatever  on 
which  to  base  any  such  charge.  The  record  shows  it  as  a case  entirely  different  from 
every  other  case,  (not  saying  anything  against  any  other  case)  in  that  it  shows  the 
greatest  devotion  to  the  Constitution  and  the  highest  patriotism,  in  that  everybody  was 
told  that  it  was  their  duty  to  enlist  and  not  wait  to  be  drafted,  if  they  were  not  going 
to  test  the  constitutionality  of  the  usurption  of  power  by  the  President  in  declaring  in 
June  and  July,  1917,  the  objects  and  purposes  of  the  war  for  which  drafted  men  were  to 
be  used  in  Europe  and  Asia — which  powers  were  afterwards  repudiated  by  Congress 
forcing  a withdrawal  and  by  the  people  in  the  elections  of  November,  1918  and  1920. 

The  recoi’d  shows  that  the  only  charge  was  conspii’acy — and  that  conspiracy  was  a 
corporation  foimed  and  chartered  under  the  laws  of  the  State  of  Califomia  which  per- 
mits the  Secretary  of  State  to  issue  such  a chai'ter  only  to  corporations  “for  objects  and 
pm'poses  authorized  by  law”  and  “only  for  lavTul  purposes”  for  the  express  purpose  of 
raising  money  to  test  in  the  courts  the  constitutionality  of  the  draft  act  for  those  alleged 
unauthorized  usurped  purposes. 

This  corporation  and  its  activities  for  that  purpose  might  result,  it  was  contended, 
in  obstnicting  recruiting  or  enlistment  and  therefore  it  constituted  a conspiracy  to 
obstruct  recruiting  and  enlistment  in  violation  of  Section  3 of  the  Espionage  Act.  To 
our  amazement  the  District  Judge  sustained  that  contention,  and  ruled  and  also  charged 
the  jury  that  our  honest  intentions  and  good  faith  were  entirely  immaterial  and  if  these 
facts  were  true,  and  there  was  no  doubt  about  the  facts,  we  were  guilty. 

In  January,  1918,  at  the  time  of  the  decisions  of  the  first  draft  law  cases,  and  again 
at  the  time  of  the  decision  of  the  Debs’  and  other  Espionage  Act  cases,  it  was  published 
throughout  the  country  that  the  Supreme  Court  had  announced  its  policy  to  consider  all 
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cases  under  those  acts  on  their  merits  and  the  evidence  regardless  of  technicalities,  and 
in  carrying  out  that  purpose  the  Court  did  brush  aside  all  technicalities  in  those  cases 
and  expressly  refused  to  follow  the  decisions  of  the  various  Federal  Courts  on  questions 
of  indictment  and  methods  of  procedure,  and  in  delivering  the  opinion  of  the  six  judges  in 
Shaffer  vs.  United  States,  251  U.  S.,  in  March,  1920,  the  court  boasts  of  what  they  did 
in  that,  and  the  previous  cases.  It  is  also  the  well  established  rule  of  this  Supreme 
Court,  as  well  as  all  other  Appellate  Courts,  that  points  not  argued  at  the  oral  argument 
are  considered  waived,  or  not  relied  upon.  In  this  case  only  the  merits  were  argued 
orally  by  the  Government  or  defendants,  and  it  was  so  submitted  without  any  inquiry 
from  any  judge  about  any  other  point.  The  defendants  therefore  had  the  right  to  expect 
a decision  on  the  merits  from  the  Court,  especially  as  they  had  been  to  the  expense  of 
more  than  $5000.00  to  prepare,  print  and  present  the  case  to  the  Supreme  Court  for 
decision  on  its  merits,  to  say  nothing  of  the  vast  labor,  toil  and  anxiety.  The  nine 
judges  had  fully  considered  the  case  during  the  argument  on  Friday  and  Monday,  occu- 
pying more  than  two  hours  as  the  points  were  few  and  the  law  applicable  thereto  was 
very  familiar  to  all  the  judges  as  they  had  argued  before  them  and  applied  by  each  in 
opinions  written  by  each  of  them  and  concurred  in  by  all  of  them  as  well  as  in  exaimna- 
tion  of  decisions  on  similar  points  made  by  the  27  judges  of  the  various  U.  S.  Circuit 
Courts  of  Appeal  throughout  the  country  so  far  as  the  Espionage  and  Draft  Acts  were 
concerned  since  October,  1917,  and  so  far  as  conspiracies  and  the  laws  governing  conspir- 
acies are  concerned  during  all  the  many  years  they  were  on  the  bench,  and  many  years 
before  that,  since  the  time  they  commenced  to  practice  law.  So  that  when  the 
arguments  were  closed  and  the  case  submitted  and  the  judges  retired  to  their  conference 
room  on  the  afternoon  of  April  26,  1920,  they  knew  what  the  merits  of  the  case  were  and 
on  which  side  those  merits  lay,  and  what  would  be  the  result  on  the  judgment  or  convic- 
tion if  the  case  was  decided  on  the  merits.  So  that  to  decide  on  the  merits  then,  or  now, 
or  hereafter  will  not  consume  much  time  or  cause  much  delay  as  the  case  was  fully 
considered  April  26,  1920,  and  the  announcing  of  that  decision  is  all  that  is  necessary. 

That  this  was,  and  is,  so  in  this  case  must  be  plain  to  every  lawyer,  or  other  intelligent 
person  when  we  state  just  a few  of  the  vital  ones  from  the  many“plain  errors  on  the  face 
of  the  record:” 

1.  It  is  admitted  that  the  conspiracy  was  the  coi-poration  called  American 
Patriots,  and  not  formed  before  July  12,  1917.  That  the  defendant  Hoffman  did  not 
become  a member  of  the  corporation  until  July  21,  1917,  and  had  not  heard  of,  or  known 
of  the  existence  of  the  defendant  Herman  J.  Smith  until  in  August,  1917,  and  never  had 
any  communication  with  either  of  them;  that  the  defendant  Carey  did  not  become  a 
member  of  the  corporation  before  July  25,  1917,  and  never  had  any  communication  with 
either  of  them  and  never  even  heard  of  their  existence  until  he  saw  them  in  the  court 
room  at  the  trial  in  September,  1917;  the  defendant  Wacher  did  not  become  a member 
of  the  corporation  until  August  6,  the  day  of  the  filing  of  the  complaint  and  arrest  of 
the  defendants,  that  he  had  no  communication  with  either  of  the  Smiths  since  he  left 
the  night  school  where  they  attended  two  and  a half  years  before,  and  never  saw  them 
until  he  was  among  the  4000  in  the  audience  of  the  mass-meeting  on  July  3,  1917,  and 
saw  the  Smiths  there  who  were  conducting  the  meeting;  the  other  defendant,  Daniel 
O’Connell,  never  had  any  communication  with,  or  knew  or  heard  of  the  existence  of 
either  of  the  Smiths  until  one  of  them  on  July  3,  1917,  came  to  Mr.  O’Connell’s  office 
and  requested  him  to  speak  at  that  mass-meeting  of  July  3,  1917.,  but  Mr.  O'Connell 
declined  and  the  other  Smith — David  J.  Smith,  on  July  3,  1917,  or  afterward,  called  at 
Mr.  O’Connell’s  office  with  a client  who  was  employing  M.  O’Connell  in  a case.  The 
next  time  he  saw  them  was  when  they  on  July  12,  1917,  attended  the  meeting  at  which 
the  corporation  was  organized  and  signed  the  articles  of  incorporation.  There  is  no 
dispute  about  the  foregoing  evidence  and  facts.  Yet  the  District  Judge  admitted  against 
all  the  defendants’  evidence  that  on  June  2,  1917,  the  Secret  Service  agents  seized  from 
the  room  of  a hotel  5000  copies  of  the  Socialist  Anti-War  Program,  which  David  J. 
Smith  had  placed  there  to  be  distributed  at  a mass-meeting  on  June  3,  1917,  and  read 
that  platform  to  the  jury  and  gave  each  juryman  a copy  of  it  which  he  read  while  the 
U.  S.  Attorney  was  reading  to  them,  although  the  other  defendants  than  the  Smiths 
never  read  it,  or  saw  it  before,  or  knew  what  was  in  it;  and  the  District  Judge  also 
admitted  in  evidence  red  dodgers  advertising  the  meeting  of  June  3,  1917,  although  the 
other  defendants  never  saw  them  or  knew  anything  about  them;  and  the  District  Judge 
also  admitted  in  evidence  what  David  J.  Smith  and  Herman  J.  Smith  said  and  did  at  that 
mass-meeting  of  July  3,  1917,  although  none  of  the  other  defendants  had  anything  to  do 
with  the  meeting,  or  were  there,  except  Wacher  in  the  audience  of  4000,  but  having 
nothing  else  to  do  with  the  meeting.  Defendants  Hoffman  and  Carey  never  even  heard  of 
the  meeting.  Not  only  did  the  District  Judge  admit  these  things  in  evidence,  but  on 
denying  the  motion  to  strike  them  out  he  ruled  and  stated  in  the  presence  of  the  jury 
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that  they  were  sufficiently  connected  against  all  the  defendants  and  in  his  charge  to  the 
jury  repeated  and  emphasized  the  evidence  against  all  the  defendants. 

Instantly  every  lawyer  will  say  that  it  was  plain  error  requiring  a reversal  of  the 
judgment.  In  the  language  of  the  Supreme  Court  on  many  occasions  the  statement  of 
the  foregoing  facts  is  its  answer. 

2.  The  Government  admitted  that  the  corporation  was  the  conspiracy  intended  to 
be  alleged  and  proved.  The  District  Judge  so  stated  during  the  trial.  In  his  chai’ge  to 
the  jury  he  stated  that  the  charge  was  conspiracy  and  only  conspiracy  and  unless  that 
conspiracy  was  proved  the  defendants  must  be  acquitted,  no  matter  what  they  said  or 
did  individaully.  True,  later  in  his  charge,  he  repeatedly  told  the  jury  that  the  evidence 
was  sufficient  to  prove  the  conspiracy  alleged  and  that  the  defendants  were  guilty  and 
thta  the  jui-y  were  bound  to  find  them  guilty  (which  was  more  error  and  lead  to  the 
uncertain  ambiguous  verdict  which  we  claim  was  void).  But  the  decisive  fact  is,  that 
the  Government  through  the  Department  of  Justice  March  12,  1920,  in  its  printed  brief 
filed  in  the  Supreme  Court  of  the  United  .States  admits — as  they  were  forced  to — that 
the  conspiracy  alleged  and  proved  was  the  corporation  only  and  that  all  its  objects  and 
purposes  were  lawful.  That  admission  ended  the  case  and  we  were  entitled  to  a reversal. 
This  also  is  too  plain  to  argue.  True  it  is  that  in  that  brief,  in  order  to  prevent  that 
reversal  the  Government  argues  that  while  the  conspii’acy  was  lawful,  yet  that  the 
means  and  methods  used  to  carry  out  the  objects  and  purposes  of  the  corporation  were 
in  excess  of  what  was  strictly  necessary  to  accomplish  those  objects  and  purposes.  But 
the  complete  answer  to  that  is  that  that  was  none  of  the  charges  in  the  indictment  and 
we  were  not  tried  for  that.  It  is  the  established  law  that  that  is  a separate  offense  and 
that  it  was  necessary'  to  specifically  set  out  in  the  indictment  with  particularity  the  ways, 
means  and  methods  complained  of,  giving  times,  places,  and  all  circumstances  before  any 
person  can  be  convicted,  or  even  tried,  therefore,  again  the  prejudiced  reversible  error  is 
plain  as  well  as  admitted,  giving  the  defendants  the  right  to  a reversal.  Again,  in  the 
language  of  the  Superior  Court,  “tho  mere  statement  of  the  proposition  is  its  answer.” 

3.  All  the  acts  and  methods,  sayings  and  writings  they  recite  and  complain  of  in 
their  brief,  have  been  since  decided  by  the  Supreme  Court  and  the  various  Circuit  Courts 
of  Appeal  as  cited  in  your  dissenting  opinion  in  Shaffer  vs.  United  States,  251  U.  S., 
and  on  Mai’ch  6,  1920,  in  Grubel  vs.  U.  S.,  264  Fed.  44,  to  be  innocent,  lawful,  and  not 
any  violation  of  any  law.  Again,  in  the  language  of  the  Supreme  Clourt,  “the  mere 
statement  of  them  is  their  answer.” 

4.  The  charge  to  the  jiu’y,  misstating  the  evidence,  repeating  and  emphasizing  the 
evidence  on  which  the  Government  relied  and  telling  the  jury  it  required  a verdict  of 
guilty  and  not  even  mentioning  any  of  the  evidence  for  the  defendants,  and  telling  the 
jury  that  no  matter  how  honest  our  intentions  and  our  good  faith  yet  the  combination 
for  the  pui-poses  mentioned  being  undisputed  made  it  their  duty  to  return  a verdict  of 
guilty,  has  been  since  decided  sufficient  ground  alone,  for  a reversal  of  the  judgment  in 
Stokes  vs.  United  States,  264  Fed.  24  to  27,  as  also  by  the  Supreme  Court  in  the  Debs’ 
and  other  cases. 

5. The  oral  evidence,  and  only  oral  evidence  and  all  the  oral,  on  the  points  of  whether 
obstruction  of  recruiting  or  enlisting,  or  intent  to  obstruct  recruiting  or  enlisting,  was 
shown  by  any  of  the  acts,  intentions,  objects,  purposes,  or  could  be  the  result  or  effect 
of  anything  said,  written,  or  done,  was  brought  out  by  the  Government  in  pennitted 
cross-examination  or  direct  examination  as  to  whether  they  did,  or  would,  cause,  or 
were  likely  to  result  in,  any  obstruction  to  recruiting  or  enlisting,  and  all  of  that  evidence 
was  that  it  did  not,  would  not,  and  could  not.  The  sayings  and  writings  speak  for  them- 
selves to  the  same  effect.  Every  opinion  and  decision  since  that,  of  every  Circuit  Court 
of  Appeals  and  the  Supreme  Court,  especially  the  dissenting  opinions  of  yourself  and 
Justice  Holmes  and  Clarke,  are  each  and  all  to  the  same  effect.  Again  in  the  language 
of  the  Supreme  Court,  “the  mere  statement  of  them  is  their  answer.” 

It  would  make  this  letter  too  long  if  I referred  to  any  more  of  the  plain  reversible 
errors  which  are  on  the  face  of  the  rec  ord,  and  I fear  it  will  be  long  enough  to  tax  your 
good  nature  and  patience,  although  the  Supreme  Court  has  repeatedly  decided  that  it 
would  notice  and  act  on  plain  errors  on  the  face  of  the  record  even  though  not  assigned 
as  error,  and  even  though  not  excepted  to,  where  all  the  evidence  is  in  the  record.  But 
every  good  lawyer  and  intelligent  citizen  will  promptly  ask,  as  they  have  been,  and  are, 
asking:  “Why  did  not  the  Supreme  Court  decide  the  case  of  these  four  courageous, 

patriotic,  American  citizens  on  the  merits?” 

We  have  answered  that  we  have  considered  all  possible  I'easons,  including  those 
assigned  by  Mr.  Ju.stice  McRejmolds,  and  have  come  to  the  conclusion  that  it  was  a 
mistake  of  tired  judges  about  to  adjoum  in  the  heat  of  the  month  of  May  to  October 
and  done  hastily  without  consideration — and  on  being  called  to  their  attention  now  in 
November  they  will  promptly  correct  the  error,  as  it  is  never  too  late  to  do  right;  and 
he  gives  thrice  who  gives  quickly. 
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For  the  assistance  of  yourself  and  the  other  judges  I here  recite  my  examination 
and  consideration  of  all  the  reasons  assigned  for  the  refusal  to  decide  the  case  on  its 
merits: 

The  only  reason  given  by  Mr.  Justice  McReynolds  in  the  opinion  is  that  “the 
elaborate  certificate”  of  the  District  Judge  certifying  that  the  bill  of  exceptions  contained 
all  the  evidence  and  a true  and  correct  statement  of  all  the  proceedings  of  the  trial,  also 
added  the  statement  that  on  April  1,  1918,  a motion  was  filed  to  strike  out  the  bill  of 
exceptions  and  refuse  to  settle  them  because  the  orders  made  by  that  District  Judge  in 
December,  1917,  extending  the  time  for  serving  and  filing  the  bill  of  exceptions  to  and 
including  December,  31,  1917,  were  made  without  jurisdiction  or  authority,  in  that, 
under  the  rules  of  that  District  Court  the  time  could  not  be  extended  beyond  December 
14,  1917;  that  affidavits  setting  up  waiver  and  other  things  in  support  of  and  against 
the  motion  were  filed  and  that  on  June  24,  1917,  he  denied  the  motion,  but  that  at  the  time 
he  had  doubts  about  his  jurisdiction  and  also  about  the  U.  S.  District  Attorney  waiving 
his  right  to  object,  but  as  the  case  was  one  of  importance,  and  should  be  decided  quickly 
he  finally  concluded  to  deny  the  motion,  without  prejudice  to  the  Government’s  renewal 
of  it  in  the  Supreme  Court.  Basing  it  entirely  on  that  certificate  Mr.  Justice  McRey- 
nolds, speaking  for  the  Supreme  Court,  declared  that  the  true  and  correct  record  was 
before  them,  yet  in  view  of  that  certificate  “we  may  not  consider  it” — the  record — and 
they  did  not,  and  therefore  affirmed  the  judgment — although  we  paid  over  $2000.000  in 
cash  in  preparing  and  printing  that  record.  This  is  not  only  not  a sufficient,  but  no 
reason  whatever,  and  a plain  violation  of,  and  refusal  to  obey,  two  acts  of  Congress 
commanding  the  Supreme  Court  to  examine  that  record  and  decide  the  case  on  its  merits 
as  disclosed  by  that  record.  Incidentally,  it  might  be  asked:  If  the  judges  of  the 

Supreme  Court  can  violate,  or  disobey,  an  act  of  Congress  with  impunity,  why  cannot 
every  other  citizen  violate  or  refuse  to  obey  an  Act  of  Congress  (and  espionage  and 
draft  acts  are  only  acts  of  Congress)  with  the  same  impunity? 

But  to  specify:  An  Act  of  Congi-ess  Comp.  Statutes  1025,  Judicial  Code  267,  com- 
mands the  Supreme  Court  to  disregard  trivial  errors.  Surely  whether  in  a criminal  case 
the  District  Court  could  not  extend  the  time  beyond  December  14  and  to  December  31, 
1917,  to  enable  the  defendants  sentenced  to  seven  years  in  the  penitentiary,  to  present  the 
merits  of  their  case  involving  the  most  important  questions  of  constitutional  law,  is  a 
trivial  question  and  error. 

But  to  be  more  specific,  and  to  prevent  the  Supreme  Court  doing  just  what  it  did  in 
this  case,  as  plainly  appears  from  the  report  of  the  Congressional  Committee  and  Con- 
gressional Record  quoted  in  Macdonald  vs.  United  States,  264  Fed.  756,  Congress  passed 
the  Act  of  Feb.  26,  1919,  which  is  40  Statutes  at  Large  1181,  commanding  that  the 
Supreme  Court  shall  disregard  all  technical  errors  or  defects  (and  no  word  is  more  com- 
prehensive than  defect)  in  the  exceptions,  writ  of  error,  and  shall  examine  the  entire 
record  before  the  court  and  give  judgment  according  to  that  record.  Surely  the  Gov- 
ernment could  not  be  prejudiced  by  such  action  and  determination.  The  Supreme  Court 
refused  to  do  so,  and  thereby  disobeyed  that  Act  of  Congress.  The  reasons  given  are 
neither  sufficient  or  even  sound  as  I will  plainly  show  as  follows: 

There  was  no  issue  about  the  filing  or  settling  of  the  bill  of  exceptions  before  the 
Supreme  Court,  because  no  motion  or  application  was  renewed  in  the  Supreme  Court  to 
diminish  the  record  by  striking  out  the  bill  of  exceptions  or  otherwise;  no  exception  to, 
or  appeal  from,  the  decision  denying  the  motion  to  strike  out,  or  orders  extending  the 
time,  was  ever  taken,  or  filed,  w^hich  was  the  only  way  to  present  the  question  and  all 
the  evidence  on  which  it  was  determined.  Therefore  no  such  qustion  as  it  purports  to 
decide  was  before  the  Supreme  Court  for  decision,  and  was  not  argued,  and  could  not  be. 

The  decision  of  the  District  Court  on  extending  the  time  was  absolutely  right  and 
correct  and  the  decision  of  the  Supreme  Court  was  absolutely  wrong  and  erroneous, 
as  is  shown  by  two  decisions  of  the  United  States  Circuit  Court  of  Appeals  for  this  JSiinth 
Circuit,  in  both  of  which  Mr.  Justice  McKenna  sat  and  in  one  of  which  he  wrote  the 
opinion,  basing  it  upon  previous  decisions  of  the  Supreme  Court  of  the  United  States. 
There  are  also  many  other  decisions.  Southern  Pacific  vs.  Hamilton,  54  Fed.  474;  South- 
ern Pacific  vs.  Johnson,  69  Fed.  562.  Not  one  of  the  decisions  cited  by  Mr.  Justice 
McReynolds  in  support  of  his  decision  in  this  case  support  his  opinion  or  decision — 
not  one  of  them.  The  material,  essential,  decisive  facts  are  entirely  different  from  our 
case. 

After  examining  and  finding  out  the  foregoing  we  were  in  greater  wonderment  as 
to  why  the  Supreme  Court  refused  to  render  its  decision  on  the  merits  in  our  case. 
Some  feared  that  it  might  be  the  emotion,  passion  and  prejudice  boasted  of  by  Mr.  Justice 
McKenna  in  delivering  the  opinion  in  Shaffer  vs.  United  States,  but  we  concluded  that 
could  not  be  the  reason  as  you  and  Justice  Holmes  and  Clarke  did  not  join  in  that,  and 
also  that  the  other  Justices  seemed  to  reverse  themselves  on  that  point  by  their  decisions 
that  salaries  of  Federal  Judges,  and  unpaid  stock  dividends  were  not  taxable  for  war 
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purposes,  and  also  because  there  was  not  a fact  or  piece  of  evidence  in  the  record  on 
which  to  base  it;  and  if  there  were,  the  same  six  Justices  would  have  quickly  decided  the 
case  on  the  merits,  giving  the  same  emotional  reasons,  and  not  evaded  such  a decision 
by  resorting  to  baseless  technicalities. 

Then  it  was  said  that  the  leamed  Chief  Justice  had  been  making  public  speeches 
declaring  that  sometimes  he  feared  that  the  people  might  declare  repi'esentative  govern- 
ment a failure  and  that  he  hoped  such  a declaration  would  never  come,  and  that  the 
fact  that  one  of  the  declared  objects  and  purposes  of  the  articles  of  incoi-poration  of 
the  American  Patriots  was  to  put  in  the  Constitution  of  the  United  States  the  initiative, 
referendum  and  recall  just  as  it  is  in  the  Constitution  of  the  State  of  Califomia  with 
which  the  judges  of  the  Supreme  Court  of  the  United  States  are  familiar,  as  it  has  been 
reviewed  by  them  and  therefore  the  judges  were  prejudiced  against  us;  but  we  could 
not  believe  it,  as  such  conduct  would  more  quickly  produce  those  undesired  changes. 
Then  it  was  suggested  that  as  Mr.  Justice  McRejmolds  wrote  the  opinion  he  must  have 
led  the  opposition  to  us  in  the  conference  room  and  in  consequence  the  writing  of  the 
opinion  was  assigned  to  him,  and  that  he  led  the  opposition  because  he  was  Attorney 
General  in  the  Cabinet  of  the  first  Administration  of  Mr.  Wilson  as  President,  and  on  his 
recommendation  John  W.  Preston  of  Tennessee,  from  the  same  state  as  the  Attorney 
General  and  a family  friend,  was  appointed  U.  S.  Attorney  at  San  Francisco,  and  that 
I had  displeased  the  Administration  in  1914,  1915,  1916  and  1917  by  insisting  upon  the 
obseiwance  of  the  President’s  Proclamation  of  Neutrality;  and  at  mass-meetings 
addressed  by  several  Senators  and  Representatives  resolutions  were  adopted  and  sent  to 
Congress  requesting  investigation  and  action  on  specific  violations  of  neutrality,  such  as 
open  recruiting  by  British  officers  for  the  British  Ainiy  at  the  Savoy  Theater  in  San 
Francisco,  and  allowing  a British  war  vessel  loaded  with  dynamite  and  munitions  of 
war  to  remain  in  San  Francisco  harbor  for  three  days  over  protests  of  American  citizens; 
which  resolutions  were  presented  in  House  and  Senate  by  many  members  and  referred 
to  the  Committee  on  Foreign  Relations,  Miltary  Affair’s  and  Judiciary,  but  under  a Dem- 
ocratic Congress,  remained  in  Committee,  but  brought  down  the  enmity  of  the  Admin- 
istration upon  Mr.  O’Connell  which  was  in  some  way  communicated  to  Mr.  Justice 
McReynolds  between  1915  and  1920,  which  enmity  and  wrath  was  increased  by  certain 
articles  wi’itten  by  Mr.  O’Connell  against  the  offensive  and  defensive  treaty  with  France, 
the  lieague  of  Nations,  and  other  activities  of  the  present  Administration  to  the  destruc- 
tion of  the  Constitution,  all  of  which  wei'e  sent  to  Congress  and  to  the  President  and 
Executive  Department  generally  and  might  have  been  incidentally  and  innocently  dis- 
cussed in  the  presence  of  Mr.  Justice  McReynolds,  and  therefore  created  such  a preju- 
dice in  advance  that  the  Supreme  Court,  three  weeks  after  submission — two  weeks 
of  which  it  had  been  in  recess — affimed  the  judgment  in  this  most  important  case 
involving  the  most  important  questions  that  ever  came  before  the  Court — as  to  whether 
the  defending  and  maintaining  the  Constitution  of  the  United  States  could  ever  be  made 
a crime.  It  must  be  apparent  to  everybody  that  it  was  then  plain  to  every  one  of  the 
judges  that  they  must  reverse  the  judgment  if  they  decided  on  the  merits,  as  that  emo- 
tion, passion,  and  prejudice  expressed  by  Mr.  Justice  McKenna  in  Shaffer  vs.  United 
States  were  still  in  active  control.  They  could  not  find  any  ground  on  which  to  base  a 
decision  against  the  defendants  on  the  merits;  and  weary  judges  assented  to  the  evasion 
by  resorting  to  an  immaterial,  unfounded  technicality. 

But  now  a change  has  come,  and  the  Supreme  Court  has  often  shown  itself  ready  to 
change  its  opinions  to  meet  the  opinions  expressed  by  the  people  at  the  polls  as  it  did 
on  November  9,  1920,  in  reversing  some  of  its  previous  decisions  on  the  Volstead  Act. 

That  election  of  November  3,  1920,  was  a more  emphatic  expression  of  disapproval 
and  reversal  of  the  decisions  of  the  majority  of  the  Supreme  Court  on  the  Espionage 
Act  and  Di’aft  Acts,  especially  in  our  case,  following  up  the  decision  in  Cox  vs.  Wood 
(May  8,  1918),  that  the  President  could  order  the  troops  to  fight  in  any  part  of  the 
World  that  he  thought  best. 

Acting  on  that  decision  he  ordered  American  troops  to  European  Russia  and  placed 
them  under  a Bi’itish  General,  and  other  American  troops  to  Siberia  and  placed  them 
under  a Japanese  General,  and  was  preparing  to  order  other  troops  to  other  parts  of 
Europe  and  Asia  Minor  and  undoubtedly  to  Poland,  which  he  would  have  the  Constitu- 
tional power  to  do  if  the  decisions  of  the  Supreme  Court  of  the  United  States  were/ 
correct.  But  the  people  of  the  I nited  States  disapproved  of  those  decisions  and  uttered 
such  a protest  that  it  was  taken  up  in  Congress  by  Senators  Johnson,  Borah,  LaFollette 
and  various  other  Senators  and  members  of  Congress  and  became  so  threatening  as  to  the 
consequences  of  the  exercise  of  unauthorized  and  usurped  power,  that  the  President 
withdrew  the  troops  from  Russia  and  Siberia  and  did  not  dare  to  send  any  more,  and 
although  Secretary  Colby  wrote  to  Italy  a letter  threatening  to  send  troops  to  Russia,  the 
request  for  troops  was  denied.  President-elect  Harding,  in  answer  to  a heckler’s  ques- 
tion, “How  about  the  troops  in  Germany?’’  answered,  “They  have  no  business  thei-e,” 
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which  was  uttering  the  same  interpretation  of  the  Constitutional  limitations  that  we 
made,  and  that  was  afterwards  made  on  the  League  of  Nations,  and  the  people  approved 
his  interpretation  by  the  greatest  majority  in  American  History.  It  disapproved  by  the 
same  majority  the  decisions  of  the  Supreme  Court  interpreting  the  Constitution  the 
other  way,  and  therefore  disapproved  the  disposal  of  our  case  involving  the  same  inter- 
pretation of  the  Constitution. 

Therefore  I believe  you  will  have  the  assistance  of  Mr.  Justice  Holmes,  son  of  the 
author  of  the  poem  which  saved  “The  Constitution,”  “Old  Ironsides”  from  destruction, 
and  Mr.  Justice  Clarke,  the  friend  and  associate  of  the  late  Tom  L.  Johnson  of  Ohio, 
in  carrying  out  the  following  requests  which  I make  through  you: 

(1)  To  cause  the  mandate  to  be  recalled,  case  reopened,  and  decided  on  its  merits,  or 

(2)  Suggest  to  the  Attorney  General  and  President  that  we  four  defendants  should 
be  pardoned  immediately  just  as  they  pardoned  the  other  two  defendants,  David  J.  Smith 
and  Herman  B.  Smith,  August  7,  1920,  for  the  same  alleged  conspiracy  before  the  impris- 
onment, which  commenced  September  7,  1920;  or 

(3)  Recommend  and  urge  the  immediate  passage  of  the  bills  that  will  be  presented 
in  Congress  December  6,  1920,  repealing  the  Espionage  and  Draft  Acts  and  releasing 
penalties  imposed  in  this  case. 

If  the  Selective  Service  Act,  or  Draft  Act,  for  the  pui-poses  specified  in  our  demurrer, 
was  unconstitutional  then  no  offense  was  committed,  or  could  be  committed.  Then  the 
conviction  must  necessarily  be  based  on  the  incorrectness  of  a legal  opinion.  If  we  had 
reasonable  or  probable  cause  or  grounds  to  believe  that  it  was  unconstitutional  then  no 
offense  was,  or  could  be,  committed.  It  is  admitted  that  we  so  honestly  believed.  The 
c«rief  and  argument  of  Hon.  Hannis  Taylor  in  Cox  vs.  Wood,  248  U.  S.,  shows  that  we 
did  have  probable  cause  so  to  believe.  The  action  of  Congress  forcing  a withdrawal  of 
troops,  the  declarations  of  the  President  and  Vice-President-elect  and  great  lawyers 
and  the  votes  of  the  people,  leave  no  doubt  about  the  correctness  of  our  opinion  and 
therefore  our  innocence  and  patriotism.  It  was  the  Supreme  Court’s  duty  as  the  special 
guardian  of  the  Constitution  to  protect  every  person  who  undertakes  to  have  an  Act  of 
Congress,  which  he  believes  violates  the  Constitution,  tested  and  declared  null  and  void 
by  the  courts. 

Under  these  circumstances,  it  has  been  decided  by  the  Supreme  Courts  of  the  United 
States,  Iowa,  and  Missouri  that  we  are  deprived  of  our  liberty  without  due  process  of 
law.  See  State  vs.  Guerringer,  265  Mo.  208.  This  again  violates  the  Constitution  of  the 
United  States  and  it  is  the  duty  of  each  judge  to  see  that  our  liberty  is  restored  as  soon 
as  possible. 

I now  close  with  a quotation  from  a friend  of  yours  and  a very  able  lawyer.  At 
Worcester,  Mass.,  on  October  3,  1920,  prospective  Vice-President  Coolidge  said:  “Society 
rests  on  mutual  obligations.  We  Americans  talk  a great  deal  about  the  rights  of  man. 
We  talk  all  too  little  about  the  duties  of  man.  One  man’s  rights  are  another  man’s 
duties.  Unless  duties  are  observed  there  can  be  no  enjoyment  of  rights.  There  can  be 
no  freedom  without  corresponding  restraint.  Where  the  law  goes,  there  civilization 
goes  and  stays.  When  the  law  fails,  barbarism  flourishes.  Whoever  scouts  the  law, 
whoever  brings  it  into  disrepute,  whoever  connives  at  its  evasion,  is  an  enemy  of  civiliza- 
tion. The  majesty  of  the  law  is  no  idle  phrase,  for  it  imparts  sovereignty  to  him  who 
observes  it  and  servitude  to  him  who  violates  it.”  Reminding  you  that  our  case  is 
different  from  every  other  case — and  hoping  that  I may  hear  from  you  soon,  I remain. 


Most  respectfully  yours. 

From  MRS.  DANIEL  O’CONNELL, 

134  Joice  Street,  San  Fi-ancisco,  Calif. 


DANIEL  O’CONNELL. 


PART  III. 

Evidence  and  Facts  of  the  Case. 

CHAPTER  I. 

The  first  count  of  the  information  and  the  indictment  was  under  Section  3 of  the 
Espionage  Act.  There  are  three  offenses  described  in  that  section.  The  first  and 
second  offenses  so  described  are  against  the  making  or  conveying  false  reports  or  state- 
ments with  intent  to  interfere  with  the  operation  or  success  of  the  military  or  naval 
forces  of  the  United  States,  or  promote  the  success  of  its  enemies,  or  wilfully  causing  or 
attempting  to  cause  insubordination,  disloyalty,  mutiny,  or  refusal  of  duty  in  the  military 
or  naval  service  of  the  United  States. 

The  failure  of  the  prosecution  to  make  any  count  in  the  information  or  the  indict- 
ment, charging  a commission  of  any  of  these  offenses  IS  CONCLUSIVE  PROOF  that 
between  August  6,  and  September  7,  1917,  when  the  last  indictment  was  filed,  they  could 
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not  find  any  evidence  that  could  be  consti-ued  or  twisted  into  any  support  of  such 
charge. 

The  third  offense  described  in  that  section  is,  whenever  any  person  “shall  wilfully 
obstruct  the  recruiting  or  enlistment  service  of  the  United  States,  to  the  injury  of  the 
service  or  of  the  United  States.”  The  failure  to  charge  any  obstruction  is  again,  con- 
clusive proof  they  did  not  have  any  evidence  that  could  be  distorted  into  any  proof  to 
sustain  it. 

The  allegation  of  a CONSPIRACY  to  do  those  things,  does  not  require  any  proof 
that  they  were  actually  done;  and  the  fact  that  conspiracy  alone  is  charged  is  proof  that 
there  was  no  evidence  that  could  be  construed  or  twisted  into  proof  that  the  offenses 
wei'e  committed. 

It  is  also  'clear  that  the  only  possible  chance  of  a conviction  of  such  a conspiracy 
was  to  secure  a i-uling  from  the  district  judge  that  if  “obstmction”  MIGHT  RESULT 
INCIDENTALLY  or  othei-wise  from  what  the  defendants  agreed  to  do,  then  the  charge 
was  made  out,  EVEN  THOUGH  THAT  RESULT  WAS  NOT  INTENDED. 

The  district  judge  made  that  ruling!  To  evei-y  lawyer  it  is  plainly  erroneous.  But 
the  error  and  its  consequences  stand,  because  the  ruling  has  never  been  reviewed. 

The  cases  of  Schneck  vs.  U.  S.,  Baer  vs.  United  States,  Frohwerk  vs.  United  States, 
and  Debs  vs.  United  States,  reported  249  Supreme  Court  Reports,  have  no  relation,  or 
bearing,  on  this  case,  as  the  facts  are  so  different. 

There  w'as  no  distribution  direct  to  soldiers  or  prospective  soldiers;  we  ai-e  not 
charged  with  sending  anything  through  the  mails;  there  was  no  denouncing  conscrip- 
tion, or  the  conscription  act,  except  to  declare  that,  so  far  as  compelliing  service  in  a 
foreign  country  for  the  pui-poses  announced  by  the  President,  it  was  unconstitutional; 
there  was  no  allegation  of  even  an  attempt  to  cause  mutiny,  disloyalty,  or  refusal  of 
duty,  or  resistance  advised;  there  w'as  no  admission  of  obstniction,  or  of  even  an 
intention  to  obstruct,  or  to  evade;  or  to  aid,  or  abet  or  assist  in  evasion  of  the  draft. 
On  the  other  hand,  there  w-as  the  repeated  direct  adrtce  to  young  men  to  enlist  if  they 
w^ei'e  not  going  to  test  the  constitutionality  of  the  draft,  and  to  obey  and  follow  the  law 
at  evei-v  stage  of  the  proceedings. 

THE  INTENT  IN  THIS  CASE  is  the  INTENT  OF  THE  CONSPIRACY— not  of  the 
individuals  w^ho  composed  it.  A person  joining  a conspiracy,  no  matter  how  late  in  the 
operation  of  the  conspiracy,  is  chargeble  with  the  intent  and  puipose  of  that  conspiracy 
fi’orri  its  stai-t,  no  matter  how  innocent  or  ignorant  of  it  he  may  be  personally.  He  is 
immatei-ial. 

The  prosecution,  having  sought  the  benefit  of  charging  all  with  conspiracy,  must 
bear  the  burden  of  exclusion  of  any  evidence  of  any  statements  or  acts  of  the  individuals, 
for  the  purpose  of  showing  their  individual  intent  or  purpose. 

Especially  is  this  so  when  such  acts  and  statements  were  made  June  2nd  and  3rd, 
and  July  3rd,  1917,  before  the  time  when  the  alleged  conspiracy  was  formed — July  12th, 
1917. 

The  objects  and  purposes  of  the  conspiracy,  which  is  the  CORPORATION,  being 
admitted  to  be  LAWFUL,  any  other  intent  or  purpose  must  necessarily  be  of  the  indi- 
viduals composing  it,  for  which,  as  we  have  seen,  they  are  individually  responsible;  and 
therefore  on  a trial  for  conspiracy,  evidence  of  such  acts  and  statements  is  irrelevant, 
immaterial  and  incompetent. 

Indeed,  Judge  Van  Fleet  based  his  ruling  at  the  end  of  the  defense,  excluding  evi- 
dence of  good  faith,  good  intention  and  purpose  of  defendants,  on  that  theory. 

CHAPTER  II. 

We  have  seen  in  Part  I that  the  charge  was  conspiracy,  and  only  conspiracy — not 
the  means,  or  methods,  or  acts  in  carrying  out  a conspiracy.  We  also  saw  that  the 
Attorney  General  was  forced  to  admit  that  that  “conspiracy”  as  proved  w^as  a lawful 
one,  and  therefore  the  defendants  w'ere  entitled  to  AN  ACQUITTAL  ON  THE  INDICT- 
MENT ON  WHICH  THEY  WERE  TRIED. 

But  the  Attorney  General,  in  his  brief  filed  in  the  Supi'eme  Court,  March  12,  1920, 
in  order  to  sustain  the  conviction,  contended  and  tried  to  show  that  the  means,  methods 
and  acts  of  the  defendants  wei’e  unlawful,  in  carrying  out  that  lawful  conspiracy.  Allo\v- 
ing  him  to  speak  for  himself  on  that  point,  he  says:  “Because  the  means  adopted  do  not 
seem  to  be  strictly  necessary  if  the  only  end  desired  was  to  induce  this  court  to  decide 
an  intere.sting  constitutional  question.  This,  we  claim,  is  the  case  at  bar.  THE  AIMS 
announced  by  the  association  called  ‘The  Amei’ican  Patriots,’  in  its  articles  of  incor- 
poration, WERE  LAWFUL.  THE  MEANS  HOWEVER,  adopted  by  the  defendants 
under  the  color  of  this  title  and  incorporation  WERE  IN  EXCESS  OF  ANYTHING 
REASONABLY  NECESSARY  TO  TEST  THE  CONSTITUTIONALITY  of  the  selective 
sendee  and  espionage  acts  and  the  jury  was  justified  (as  by  its  verdict  it  has  found) 
THAT  THESE  MEANS  had  a natural  tendency  to  obstruct  recruiting  and  to  aid  evasion 
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of  the  draft,  and  that  therefore  one  of  the  purposes  of  the  association  or  conspiracy  was 
to  accomplish  these  ends.”  (pp.  19,  20.) 

It  is  plain  that  the  jury  did  not,  and  could  not,  find  any  such  thing,  as  the  means 
were  not  charged  or  involved,  but  only  the  “conspiracy,”  as  the  judge  specifically  ruled 
and  instructed  the  jury,  although  he  afterwards  SPECIFICALLY  INSTRUCTED  THEM 
that  the  evidence  was  sufficient  to  prove  the  conspiracy  and  that  they  should  return  a 
verdict  of  guilty.  The  govemment  afterward,  in  its  brief  of  March  12,  1920,  ADMIT- 
TED THAT  THERE  WAS  NO  EVIDENCE  to  prove  the  conspiracy  charged,  as  the  proof 
was  of  a LAWFUL  CONSPIRACY. 

We  have  shown  that  the  district  judge  forced  the  defendants  to  accept  a bill  of 
exceptions  fixed  up  by  the  United  States  attorneys  to  suit  themselves,  and,  of  course, 
putting  the  government’s  case  in  the  strongest  possible  light,  and  the  defendants’  case 
in  the  weakest  possible.  In  order  to  give  the  govemment  that  continued  advantage,  we 
will  quote  their  statement  of  the  evidence  and  facts  before  the  Supreme  Court  to  bolster 
up  their  claim  that  there  was  some  evidence  to  justify  the  jury’s  verdict  and  also  to 
justify  the  judge  refusing,  at  the  close  of  the  government’s  evidence,  and  again  at  the 
close  of  all  the  evidence,  to  direct  a verdict  of  acquittal. 

It  must  be  plain  to  everybody  that  the  government  cited  everything  they  could  to 
sustain  their  position  and  to  meet  the  assaults  upon  it  in  the  brief  of  the  defendants, 
served  and  filed  many  months  before. 

To  our  surprise,  the  government’s  statement  is  filled  with  errors.  We  will  call 
attention  to  34  of  these  errors  immediately  following  each  of  them,  so  that  the  reader  can 
then  and  there  determine  for  himself  whether  or  not  they  are  errors. 

We  wondered  why  those  errors  were  made,  espcially  that  they  were  so  numerous  in 
such  a small  space.  We  also  present  the  following  facts,  and  ask  the  reader  to  decide 
what,  if  any,  bearing  they  have  on  the  making  of  these  errors,  in  addition  to  the  des- 
perateness of  any  case  in  court  which  requires  distortion,  misquoting,  misrepresentation, 
and  lies,  to  support  it. 


CHAPTER  III. 

On  September  23rd  and  24th,  1920,  the  Senate  Investigating  Committee  at  Wash- 
ington, D.  C.,  heard  record  and  other  evidence  that  the  Attorney  General  and  his  depu- 
ties and  assistants,  including  R.  P.  Stewart,  a Scotchman,  who  signed  the  brief  in  this 
case,  had  used  the  public  money  for  their  traveling  and  other  expenses,  for  private  pur- 
poses in  advancing  the  candidacy  of  the  Attorney  General  for  the  Democratic  nomina- 
tion for  President,  at  San  Francisco,  California,  between  June  20th  and  July  7th,  1920. 
The  law  and  courts  send  people  to  McNeil’s  Island  and  other  penitentiaries  for  a long 
term  of  years  for  using  public  money  for  private  purposes.  It  is  that  form  of  stealing 
called  embezzlement.  Again,  on  October  4th  and  5th,  1920,  despatches  from  Washington 
announced  that  Attorney  General  Palmer  and  Postmaster  General  Burleson  cancelled  all 
their  dates  to  speak  for  Cox,  because  he  said  publicly  that  he  could  not  .stand  for  the 
acts  of  those  two  departments  during  the  past  four  years. 

On  October  6th  and  7th,  and  other  days  in  1920,  appeared  the  reports  of  the  investi- 
gation of  the  National  Prohibition  Constitutional  amendment  and  laws  being  openly 
violated  in  San  Francisco,  before  and  during  the  Democratic  national  convention  in  Jrme 
and  July,  1920,  in  the  presence  of  Attorney  General  Palmex’,  Assistant  Attorney  General 
R.  P.  Stewart  and  other  assistant  attorney  generals;  of  Mrs.  Annette  Adams,  United 
States  Attorney,  and  her  assistant,  Frank  M.  Silva,  now  United  States  Attorney,  but 
then  Prohibition  Director  at  San  Francisco;  and  of  all  the  other  Cabinet  officers,  seci’et- 
serv'ice  men,  prohibition  sleuths,  agents  provocateurs,  and  parasites  of  the  national 
treasury.  They  all  had  a hilarious  time  at  the  Palmer  and  other  headquarters,  at  ban- 
quets and  hotels. 

This  raises  the  question:  Was  the  violation  of  any  United  States  law  such  a thing 
as  required  a criminal  prosecution?  If  one  United  States  criminal  statute  can  be 
violated  with  impunity,  why  not  the  espionage  act  and  draft  act  and  conspiracy  act? 
Or  is  it  a question  of  WHO  violates  it?  Are  United  States  Cabinet  and  other  officials 
free  from  prosecution  for  violation  of  United  States  laws? 

Again,  on  Nov.  9,  1920,  U.  S.  District  Judge  A.  B.  Anderson,  at  Indianapolis,  Ind., 
in  the  coal  conspiracy  cases,  in  open  court  declared  that  Attorney  General  Palmer  came 
“dangerously  near  contempt  of  court,”  and  “strangely  close  to  compounding  a felony,” 
and  that  he  would  “at  least  find  out  whether  we  are  governed  by  law  or  person.”  He 
further  said,  “I  am  going  to  find  out  if  this  govemment  centers  in  a few  individuals 
in  Washington,  and  if  I am  a judge  or  puppet  to  be  controlled  by  strings  pulled  from 
Washington.” 

As  the  statement  of  the  government  necessarily  is  confined  to  the  means  and 
methods  used,  which  they  claim  were  sufficient  to  constitute  the  offense,  and  therefore 
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to  justify  the  jury  and  judge  in  their  conduct,  it  will  assist  the  reader  if  in  advance 
we  quote  the  decisions  and  declarations  of  the  Supreme  Coui-t,  circuit  courts  of  appeal, 
and  other  Federal  courts,  stating  the  law  bearing  on  such  evidence,  which  statement 
vdll  constitute  the  major  premise;  the  statement  of  the  government,  the  minor  premise. 

CHAPTER  IV. 

March  1,  1920,  in  Schaefer  vs.  United  States,  (251  U.  S.  466),  it  was  decided  that  the 
president  and  treasurer  of  a corporation  are  not  liable  for  the  publications  of  the  cor- 
poration with  which  publications  they  have  nothing  to  do  personally,  thus  reversing  the 
judgment  again.st  their  conviction  of  conspiracy.  Schaefer  was  president  and  Vogel 
was  treasurer  of  the  company  which  publi.shed  the  paper.  All  the  members  of  the  court 
agreed  that  there  was  no  substantial  evidence  that  Schaefer  or  Vogel  were  in  any 
respect  responsible  for  the  publications  complained  of,  and  that  as  to  them  the  judg- 
ment must  be  reversed.  They  had  been  found  guilty  of  conspiracy.  (P.  495.)  (Daniel 
O’Connell  was  president.  Dr.  Hoffman,  treasurer;  Carl  J.  F.  Wacker,  secretai*y,  and 
Thomas  Carey  only  a member,  of  the  American  Patriots,  a coi'poration. ) 

We  will  allow  each  of  the  three  Justices  of  the  Supreme  Court  to  speak  for  them- 
selves, by  giving  a short  quotation  from  each  opinion,  merely  to  show  the  opposite  views 
which  honest  patriotic  men  can  take  of  the  same  facts  and  evidence,  after  most  thorough 
argument,  consideration  and  reflection  in  the  calmness  of  their  studies,  the  case 
having  been  argued  October  21,  1919,  and  decided  March  1,  1921. 

Mr.  Justice  McKenna  wilt  speak  first  for  six  of  the  judges,  from  page  472,  as 
follows : 

“And  there  could  be  no  moi'e  powerful  or  effective  instruments  of  evil  than  two 
German  newspapers  organized  and  conducted  as  these  paper's  were  organized  and 
conducted.” 

What  did  they  say?  Again  Mr.  Justice  McKenna  (page  479)  will  tell  what  it  was 
that  these  newspapers  published  which  was  against  England,  and  ten  times  stronger  than 
•charged  or  shown  in  the  Daniel  O’Connell  case: 

“England  was  represented  as  the  enemy  of  the  United  States,  carrying  a 
hostility  watchful  of  opportunity  from  the  time  of  the  Revolution  through  all 
crises  until  the  United  States  had  become  so  strong  that  nothing  could  be  under- 
taken against  them.” 

And  further: 

“ ‘The  i-uling  classes  of  England  have  always  despised  and  hated  the  United 
States,  and  today,  while  they  flatter  them,  they  still  cherish  the  same  feeling 
toward  them.’  ” 

“The  emphasis  of  a paragraph  was  given  to  the  statement  that 
'under  Wilson’s  regime  the  United  States  had  sprang  to  the  side  of  England  as 
its  savior  in  time  of  need.  They  pi’ovided  it  with  the  means  to  carry  on  the  war, 
and  when  that  wasn’t  enough  they  sprang  into  the  war  themselves.  Histoi'y  will 
some  time  pronounce  its  judgment  upon  this.’ 

“The  aid  so  asserted  to  have  been  rendered  to  England  by  President  Wilson  was 
represented  to  have  been  in  opposition  to  the  wishes  of  the  people,  expressed  by 

‘the  unwillingness  of  their  (the  United  States’)  young  men  to  offer  themselves 
for  the  war.  But  it  will  not  rest  there.  The  call  for  peace  will  come  from  the 
masses,  and  will  demand  to  be  heard.  And  the  sooner  the  better.  No  blood  has 
been  shed  yet,  no  hate  or  bitterness  has  yet  arisen  against  Gei-many,  who  has  never- 
done  this  country  any  harm,  but  has  sent  millions  of  her  sons  for  its  upbuilding. 
The  sooner  the  American  people  come  to  their  senses  and  demand  peace,  the  better 
and  more  honorable  it  will  be  for  this  country.’ 

The  cause  was  represented  to  be 

‘That  the  American,  who  certainly  cannot  be  called  a coward,  did  not  care 
to  allow  himself  to  be  shot  to  satisfy  British  lust  for  mastery  of  the  world.’  ‘And 
the  people  instinctively  recognize  and  feel  that  the  pro-British  policy  of  the  govei-n- 
ment  is  an  error  which  can  bring  nothing  but  injury  on  this  country.’  It  was  then 
added  that  the  nation  therefore  was  doing  the  only  thing  it  could  do,  ‘Since  its 
desires  were  not  consulted  at  first,  it  refused  to  take  part.’  ” 

We  ask  the  i-eader  to  compare  this  language  with  that  used  in  the  O’Connell  Claim 
of  Exemption,  hereinafter  quoted,  also  with  the  things  that  were  said  in  the  circulars: 
and  on  the  wagon:  “John  Bull  is  Ruling  and  Ruining  Us.  WhatAre  You  Doing  About 
It?  Join  the  American  Patriots,  714  Mechanics  Bank  Building? 

Judge  Clarke,  dissenting,  on  page  500  .says: 

“It  is  impossible  for  me  to  think  that  the  statute  could  be  violated  in  any 
such  manner.” 

“Without  more  discussion,  I am  so  clear  from  the  requested  instruction  for  the 
defendants  Weraer  and  Darkow  to  direct  a verdict  of  not  guilty,  as  to  that  the 


46 


THE  DANIEL  O’CONNELL  CASE 


first  count  should  have  been  granted,  that  I think  the  refusal  of  it  entitles  them  to 
a new  trial.”  (P.  499.) 

“In  my  judgment  the  failure  of  proof  as  to  Lemke  was  as  complete  as  it  was 
as  to  Schaefer  and  Vogel,  and  I cannot  share  in  permitting  him  to  be  imprisoned 
in  the  penitentiary  for  a year  for  publication  which  he  was  powerless  either  to 
authorize  or  prevent.”  (P.  496.) 

“The  denial  of  separate  motions  to  instruct  the  jury  to  render  a verdict  of  not 
guilty  as  to  Warner  and  Darkow  on  the  first  and  ninth  counts  seems  to  me  to 
constitute  error  so  fundamental  and  pervasive  as  to  render  the  entire  trial  unfair 
and  unjust,  to  a degree  which  requires  the  granting  of  a new  trial  to  each  of  them.” 
(P.  497.) 

Again  on  page  500: 

“Convinced  as  I am  that  the  requested  instructions  to  the  jury  that  Werner 
and  Darkow  could  not  be  found  guilty  on  the  first  and  ninth  counts  should  have 
been  given,  and  that  the  charge  of  the  court  was  so  utterly  unadapted  to  the  case 
as  it  would  have  been  if  they  had  been  given,  as  to  be  valueless  if  not  worse  as 
a direction  to  the  jury,  I think  that  the  least  that  can  be  done,  in  the  interest  of 
the  orderly  administration  of  justice,  is  to  grant  a new  trial  and  let  a new  jury, 
properly  instructed,  pass  upon  the  case. 

“I  cannot  see,  as  my  associates  seem  to  see,  that  the  disposition  of  this  case 
involves  a great  peril  either  to  the  maintenance  of  law  and  order  and  governmental 
authority  on  the  one  hand,  or  to  the  freedom  of  the  press  on  the  other.  TO  ME 
IT  SEEMS  A CASE  OF  FLAGRANT  MISTRIAL,  LIKELY  TO  RESULT  IN 
DISGRACE  AND  GREAT  INJUSTICE,  probably  in  life  imprisonment  for  two 
old  men,  because  this  court  hesitates  to  exercise  the  power,  WHICH  IT  UN- 
DOUBTEDLY POSSESSES,  TO  CORRECT,  IN  THIS  CALMER  TIME,  errors 
of  law  which  would  not  have  been  committed  BUT  FOR  THE  STRESS  AND 
STRAIN  OF  FEELING  PREVAILING  IN  THE  EARLY  MONTHS  OF  THE 
LATE  DEPLORABLE  WAR.” 

In  the  same  case.  Justice  Brandeis  dissenting,  in  which  Justice  Holmes  concurred, 
(Page  482)  says: 

“I  am  of  opinion  that  the  judgments  against  the  other  three  (of  the  five) 
defendants  should  also  be  reversed  because  either  of  the  demurrers  to  the  several 
counts  should  have  been  sustained,  or  a verdict  should  have  been  directed  for  each 
defendant  on  all  the  counts.  . . . The  question  whether  in  a particular  instance 

the  words  spoken  or  written  fall  within  the  permissible  curtailment  of  free  speech 
is,  under  the  rule  enunciated  by  this  court,  one  of  degree.  And  because  it  is  a 
question  of  degree  the  field  in  which  it  may  exercise  its  judgment  is,  necessarily,  a 
wide  one.  But  its  field  is  not  unlimited.  The  trial  provided  for  is  one  by  judge 
and  jury;  and  the  judge  may  not  abdicate  his  functions.  If  the  words  were  of 
such  a nature  and  were  used  under  such  circumstances  that  men,  judging  in  calm- 
ness, could  not  reasonably  say  that  they  created  a clear  and  present  danger  that 
they  would  bring  about  the  evil,  which  Congress  sought  and  had  a right  to  prevent, 
then  it  is  the  duty  of  the  trial  judge  to  withdraw  the  case  from  the  consideration  of 
the  jury;  and  if  he  fails  to  do  so,  it  is  the  DUTY  of  the  Appellate  Court  to  correct 
the  error.  In  my  opinion,  no  jury  acting  in  calmness  could  reasonably  say  that 
any  of  the  publications  set  forth  in  the  indictment  was  of  such  a character  or  was 
made  under  such  circumstances  as  to  create  a clear  and  present  danger  either  that 
they  would  OBSTRUCT  RECRUITING  OR  THAT  THEY  would  promote  the  suc- 
cess of  the  enemies  of  the  United  States.”  (Page  483.) 

The  following  aptly  applies  to  the  “O’Connell  Claim  of  Exemption”  and  the  mem- 
bership circulars  and  other  literature: 

“The  nature  and  possible  effect  of  a writing  cannot  be  properly  determined  by 
culling  here  and  there  a sentence  and  presenting  it  separated  from  the  context. 
In  making  such  determination,  it  should  be  read  as  a whole;  at  least  if  it  is  short 
like  these  news  items  and  editorials.  Sometimes  it  is  necessary  to  consider,  in 
connection  with  it,  other  evidence  which  may  enlarge  or  otherwise  control  its 
meaning  or  which  may  show  that  it  was  circulated  under  circumstances  which 
gave  it  a peculiar  significance  or  effect. 

Again,  on  page  486: 

“It  is  not  apparent  on  a reading  of  this  article  . . . how  it  could  rationally 

be  held  to  tend  even  remotely  or  indirectly  to  obstruct  recruiting.  But  as  this 
Court  has  declared  and  as  Professor  Chaffee  has  shown  in  his  “Freedom  of  Speech 
in  War  Time,”  32  Harvard  Law  Review,  932,  963,  the  test  to  be  applied — as  in  the 
case  of  criminal  ATTEMPTS  and  incitements — is  not  the  remote  or  possible  effect. 
THERE  MUST  BE  THE  CLEAR  AND  PRESENT  DANGER.  Certainly  men 
judging  in  calmness  and  with  this  test  presented  to  them  could  not  reasonably 
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have  said  that  this  coarse  and  heavy  humor  immediately  threatened  the  success 
of  recruiting.” 

Continuing  on  page  493,  he  says: 

“The  other  publications  set  out  in  the  indictment  were  likewise  IMPOTENT 
to  produce  evil  against  which  the  statute  aimed.” 

Again,  on  page  493: 

“Darkow,  the  news  editor,  and  Wamer,  the  editor,  were  each  sentenced  to 
five  years  in  the  penitentiary;  Lemke,  the  business  manager,  to  two  years.  The 
jury  which  found  men  guilty  for  publishing  news  items  or  editorials  like  those 
here  in  question  must  have  supposed  it  to  be  within  their  province  to  condemn  men 
not  merely  for  disloyal  acts  but  for  a disloyal  heart;  provided  only 
that  the  disloyal  heart  was  evidenced  by  some  utterance.  To  prosecute 
men  for  such  publications  reminds  of  the  days  when  men  were  hung  for  con- 
structive treason.  AND,  INDEED,  the  jury  may  well  have  believed  from  the 
charge  that  the  Espionage  Act  had  in  effect  restored  the  crime  of  constructive 
treason.  To  hold  that  such  harmless  additions  to  or  omissions  from  news  items, 
and  such  impotent  expressions  of  editorial  opinion  as  were  showm  here,  can  afford 
the  basis  even  of  a prosecution  will  doubtless  discourage  criticism  of  the  politics  of 
the  govei-nment.  To  hold  that  such  publications  can  be  suppi-essed  as  fake  reports, 
subjects  to  new  perils  the  constitutional  liberty  of  the  press,  already  seriously 
curtailed  in  practice  under  the  powers  assumed  to  have  been  conferred  upon  the 
postal  authorities.  NOR  WILL  THE  GRAVE  DANGER  END  WITH  THE  PASS- 
ING OF  THE  WAR.  The  constitutional  right  of  free  speech  has  been  declared  to 
be  the  same  in  peace  and  in  war.  In  peace,  too,  men  may  differ  widely  as  to  what 
loyalty  to  our  country  demands;  and  an  intolerant  majority,  swayed  by  PASSION 
or  by  fear,  may  be  prone  in  the  future,  as  it  has  often  been  in  the  past,  to  stamp 
as  disloyal  opinions  with  which  it  disagrees,  CONVICTIONS  SUCH  AS  THESE, 
BESIDES  ABRIDGING  FREEDOM  OF  SPEECH,  THREATEN  FREEDOM  OF 
THOUGHT  AND  OF  BELIEF.” 

In  Abrams  vs.  United  States,  250  U.  S.  628,  Justice  Holmes  said: 

“But  as  against  dangers  peculiar  to  war,  as  against  others,  the  principle  of 
the  right  to  free  speech  is  always  the  same.  It  is  only  the  present  danger  of 
immediate  evil  or  AN  INTENT  TO  BRING  IT  ABOUT  that  warrants  Congress  in 
setting  a limit  to  the  expression  of  opinion  where  private  rights  are  concerned. 

. . . AN  ACTUAL  INTENT  in  the  sense  that  I have  explained  is  NECESSARY 

to  constitute  an  attempt,  where  a further  act  of  the  same  indivdual  is  required  to 
complete  the  crime.  (Swift  vs.  United  States,  196  U.  S.  396.)  IT  IS  NECESSARY 
WHERE  THE  SUCCESS  OF  THE  ATTEMPT  DEPENDS  UPON  OTHERS, 
BECAUSE  if  that  intent  is  not  present  the  actor’s  aim  mav  be  accomplished  with- 
out bringing  about  THE  EVILS  SOUGHT  TO  BE  CHECKED.” 

(Applying  the  foregoing  to  the  Danel  O’Connell  case,  the  constitutionality  of  the 
draft  act  to  compel  military  service  in  Europe  could  be  determined  and  was  determined 
without  obstructing  recruiting  or  enlistment,  because:  1.  There  was  no  recruiting 

or  enlistment  after  June  18,  1917,  by  oi'der  of  the  President.  2.  The  first  drafted 
soldiers  were  sent  to  Europe  after  March  8,  1918.  3.  Until  that  time,  the  intention  was 
not  to  send  any  drafted  troops  to  Europe.  4.  The  constitutionality  of  the  draft  act  was 
decided  January  6,  1918.  5.  For  foreign  service,  decided  May  8,  1918.) 

Page  629: 

“In  this  case  sentences  of  twenty  years’  imprisonment  have  been  imposed  for 
the  publishing  of  two  leaflets  that  I believe  the  defendants  had  as  much  right 
to  publish  as  the  government  has  to  publish  the  Constitution  of  the  United  States, 
now  vainly  invoked  by  them.  ...  Of  course  I am  speaking  only  of  expressions 
of  opinion  and  exhortations,  which  were  all  that  were  uttered  here,  but  I regret 
that  I cannot  put  into  more  impressive  woi’ds  my  belief  that  in  their  conviction 
upon  this  indictment  the  defendants  were  deprived  of  their  rights  under  the  Con- 
stitution of  the  Ignited  States.  Mr.  Justice  Brandeis  concurs  with  the  foregoing 
opinion.”  November  10,  1919. 

Page  616: 

“But  when  the  words  are  used  .exactly,  a deed  is  not  done  with  intent  to  pro- 
duce a consequence  unless  that  consequence  is  the  aim  of  the  deed.  It  may  be 
obvious,  and  obvious  to  the  actor,  that  the  consequence  will  follow,  and  he  may 
be  liable  for  it  even  if  he  regrets  it,  but  he  does  not  do  the  act  with  intent  to  pro- 
duce it  unless  the  aim  to  produce  it  is  the  proximate  motive  of  the  specific  act, 
although  there  may  be  some  deeper  motive  behind.  It  seems  to  me  that  this  statute 
must  be  taken  to  use  its  words  in  a strict  and  accurate  sense.  They  would  be 
absurd  in  any  other.  A patriot  might  think  that  we  were  wasting  money  on 
aeroplanes,  or  making  more  cannon  of  a cei'tain  kind  than  we  needed,  and  might 
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advocate  curtailment  with  success,  yet  even  if  it  turned  out  that  the  curtailment 
hindered  and  was  thought  by  other  minds  to  have  been  obviously  likely  to  hinder 
the  United  States  in  the  prosecution  of  the  war,  no  one  would  hold  such  conduct 
a crime.” 

There  is  A GREAT  DISTINCTION  between  MOTIVE  and  INTENT,  and  each  may 
be  different,  and  one  does  not  affect  the  other:  (Harding  vs.  Binninger,  7 Blatch.  262; 
Strain  vs.  Gourdin,  2 Woods,  380.)  The  motives  of  the  parties  are  immaterial.  IDebs 
vs.  U.  S.,  249  U.  S.  215.) 

“This  is  a government  of  laws,  under  the  Constitution,  administered  by  men 
selected  from  the  citizenry  of  the  United  States,  and  all  persons  charged  with 
crime  stand  unprejudiced  by  the  passions  of  the  times.”  (Von  Bank  vs.  United 
States,  253  Fed.  641.) 

In  United  States  vs.  Dietrich,  126  Fed.  685,  Mr.  Justice  Van  Devanter  says: 

“This  is  a prosecution  for  a criminal  offense.  ,.To  be  punishable,  the  act 
charged  must  have  possessed,  at  the  time  when  its  commission  was  complete, 
every  element  necessary  to  its  criminality  under  the  statute.  A completed  act 
which  is  not  an  offense  at  the  time  of  its  commission  CANNOT  become  such  by 
any  subsequent  act  of  the  party  charged,  or  of  another,  with  which  it  has  no  con- 
nection; and  this  is  true  whether  the  first  act  was  done  for  a good  or  a bad  purpose. 
(United  States  vs.  Fox,  95  U.  S.  670;  24  L.ed  538.” 

The  jury  were  directed  to  return  a verdict  of  not  guilty. 

“The  criminal  character  of  a transaction  is  to  be  determined  by  the  conditions 
existing  at  the  time,  (Norton  vs.  United  States,  205  Fed.  593),  and  the  intent 
with  which  an  accused  does  a subsequent  act  cannot  be  imputed  to  him  as  of  the 
prior  date  of  the  crime  charged.  (United  States  vs.  Wooten,  29  Fed,  702.)” 

Moffatt  vs.  United  States,  232  Fed.  533. 

Evidences  of  joint  acts  of  defendants  are  not  admissible,  unless  they  were  done 
IN  PURSUANCE  OF  THOSE  OBJECTS  OF  THE  ASSOCIATION.  (Sparf  vs.  United 
States,  156  U.  S.  51.) 

If  they  were  so  clone  in  this  case,  then  they  were  LAWFUL.  If  they  were  UNLAW- 
FUL then  they  could  not  have  been  in  pursuance  or  in  furtherance  of  those  objects  and 
purposes.  In  such  case  the  defendants  might  be  responsible  individually,  BUT  NOT  AS 
CONSPIRATORS. 

The  minimum  of  proof  required  of  the  government  is  stated  by  the  Supreme  Court 
of  the  United  States  as  follows: 

“It  is  enough  if  the  parties  AGREED  TO  SET  TO  WORK  FOR  THAT  COM- 
MON PURPOSE.” 

Frohwerck  vs.  United  States,  249  U.  S.,  p.  251 

There  was  not  a particle  of  evidence  that  the  parties  agreed  to  anything  but  the 
objects  of  the  corporation,  American  Patriots.  There  was  in  fact  no  obstruction  or 
evasion.  Could  they  have  expected  obstruction  or  evasion,  when  they  said,  in  July,  1917, 
that  the  test  cases  would  be  decided  in  three  or  four  months?  Especially  when  all  said 
they  were  willing  to  enlist  if  the  draft  act  was  decided  constitutional? 

In  Frohwerck  vs.  United  States,  p.  251,  it  is  said: 

“It  may  be  that  all  this  might  be  said  or  written  even  in  time  of  war  in  cir- 
cumstances that  would  not  make  it  a crime.  We  do  not  lose  our  right  to  condemn 
either  measure  or  men  because  the  country  is  at  war.  It  does  not  appear  that 
there  was  any  special  effort  to  reach  men  who  were  subject  to  the  draft.” 

Schenck  vs.  United  States,  decided  March  3,  1919  (39  U.  S.  S.  C.  Reporter,  247): 

“If  the  act  (speaking  or  circulating  a paper)  its  tendency  and  the  intent  with 
which  it  is  done  are  the  same,  we  perceive  no  ground  for  saying  that  success  alone 
warrants  making  the  act  a crime.  Goldman  vs.  United  States,  245  U.  S.  477.” 

Again,  in  Debs  vs|  United  States,  (249  U.  S.  253,  254),  the  Supreme  Court  declared 
that  the  defendant  must  be  proved  to  have  used  words  and  language  having: 

1.  “Reasonably  probable  effect  to  obstruct  the  recruiting  service;” 

2.  “And  unless  the  defendant  had  the  specific  intent  to  do  so  in  his  mind” 
he  cannot  be  convicted. 

“It  is  a solecism  to  say  that  the  decision  that  the  acts  charged  are  within 
the  statute,  is  not  based  upon  a construction  of  it.”  (U.  S.  vs.  Patten,  226  U.  S. 
525.  535;  U.  S.  vs.  Nixon,  235  U.  S.  236.) 

The  Supreme  Court  of  the  United  States  is  bound  by  the  construction  which  the 
District  Court  placed  upon  the  language  used  in  the  indictment.  (U.  S.  vs.  Keitel,  211 
U.  S.  370;  U.  S.  vs.  Biggs,  211  U.  S.  507.) 

Therefore,  as  the  District  Court  decided  that  the  indictment  did  not  violate  the  pro- 
visions of  the  Constitution,  then  the  construction  of  those  sections  by  the  District  Court 
are  before  the  Supreme  Court  for  decision.  U.  S.  vs.  Patten,  226  U.  S.  526.) 


THE  DANIEL  O’CONNELL  CASE  ' 


In  considering  convictions  under  these  draft  and  espionage  acts  the  U.  S.  Court 
has  said  in  Harshlietd  vs.  United  States,  (260  Fed.  659;  8th  Circuit,  C.  C.  A.): 

“The  defendant  Harshfield  was  convicted  on  the  first  count  of  an  indictment 
which  alleged  utterance  of  certain  words,  defamatoiy  to  President  Wilson  and 
his  Cabinet  and  hostile  to  the  American  soldiers.  It  was  further  alleged  that  the 
language  used  was  a wilful  attempt  to  cause  disloyalty,  insubordination,  mutiny, 
and  refusal  of  duty  in  the  military  and  naval  forces  of  the  United  States.  In 
.''chenck  vs.  United  States,  Mai’ch  3,  1919,  249  U.  S.  47,  it  was  stated:  ‘The  ques- 
tion in  every  case  is  whether  the  words  used  are  used  in  such  circumstances  and 
are  of  such  a nature  as  to  create  a clear  and  present  danger  that  they  will  bring 
about  the  substantive  evils  that  Congress  has  a right  to  prevent.  It  is  a question 
of  proximity  and  degree.’ 

“The  language  stated  in  the  indictment  is  alleged  to  have  been  uttered  at  a 
dinner  with  two  strangers,  two  hired  men,  and  six  relatives.  . . . We  have 

considei’ed  the  nature  of  the  words  spoken  and  the  circumstances  in  which  they 
were  uttered,  and  can  find  no  support  for  a finding  that  they  constituted  an  attempt 
to  cause  disloyalty,  insubordination,  mutiny,  and  refusal  of  duty  in  the  military 
and  naval  forces  of  the  United  States.  There  was  no  evidence  introduced  at  the 
lime  that  the  defendant  uttered  the  words  charged  against  him  for  the  purpose 
alleged,  except  as  the  words  themselves  show  that  disloyalty,  insubordination, 
mutiny,  and  refusal  of  duty  in  the  military  and  naval  forces  of  the  United  States 
was  the  necessary  and  legitimate  result  of  their  use.  We  refrain  from  quoting 
the  language  alleged  to  have  been  used  by  the  defendant.  It  was  scurrilous, 
improper,  and  disgraceful  to  the  man  who  uttered  it,  but,  taking  into  consideration 
the  circumstances  in  which  they  were  uttered  and  the  words  themselves,  they 
wholly  fail  to  sustain  the  purpose  for  which  it  is  alleged  they  were  uttered.” 
(Judge  Van  Fleet  thought  different  in  the  Daniel  O’Connell  case.) 

In  Fontana  vs.  United  States,  262  Federal,  288,  (C.  C.  A.  8th  Circuit),  the  U.  S. 
Court  of  Appeals  said: 

“Take  for  example,  the  first  charge  in  the  indictment,  that  the  President 
secured  his  election  on  the  slogan  ‘kept  us  out  of  war,’  and  by  using  his  high  office 
whipped  the  members  of  Congress  into  line  to  secure  the  authority  to  enter  the 
war.  If  that  statement  was  made  in  a private  conversation  with  a loyal  citizen, 
in  the  presence  of  no  other  person,  his  utterance  of  it  was  not  susceptible  to  the 
inference  that  he  made  it  with  any  of  the  evil  intents  charged,  or  to  the  inference 
that  it  was  reasonably  calculated  to  produce  the  results  alleged.” 

At  the  close  of  a sennon  on  “Temptation  to  Sin,”  in  August,  1917,  Fontana  said: 

“Germany,  in  her  fight  against  a great  number  of  enemies,  has  a weapon 
which  enabled  her  to  hold  out  until  now;  but  God  has  given  eveiy  Christian  a 
weapon  with  which  he  can  defeat  all  temptation  at  all  times,  namely  prayer.” 

On  this  the  court  said,  on  page  290: 

“Even  if  the  expressions  in  the  sermon  on  ‘Temptation  to  Sin,’  to  which  the 
government  witnesses  testified,  were  used,  they  were  not  reasonably  calculated, 
in  view  of  the  fact  that  they  were  but  a sentence  or  two  in  a sermon  occupying 
some  twenty  or  thirty  minutes  on  ‘Temptation  to  Sin,’  and  were  used  merely  for 
the  illustration  of  the  argument  the  defendant  was  making,  to  indicate  any  crim- 
inal intent  or  purpose,  much  less  to  sustain  a finding  that  such  intent  inspired  and 
caused  them.” 

“It  is  time  that  the  disapproval  of  war  and  the  advocacy  of  peace  are  not  crimes 
under  the  Espionage  Act.”  (Schaffer  vs.  United  States,  9th  Circ.,  255  Fed.  887.) 

“If  the  words  were  spoken  in  sudden  anger  or  without  deliberation,  the  jury  would 
acquit.  (Kraft  vs.  United  States,  3rd  Circuit,  249  Fed.  927.) 

It  is  true  that  defendant  O’Connell,  in  answer  to  a direct  question  from  a heckler, 
expressed  disapproval  of  war,  before  the  trial,  which  disapproval  he  had  a right  to 
express.  (Shaffer  vs.  United  States,  256  Fed.  887.)  But  the  answer  would  never  have 
been  given  if  the  question  had  not  been  asked  by  the  secret-seiwice  men,  and  it  was  a 
true  and  proper  answer  to  that  question,  merely  expressing  Mr.  O’Connell’s  opinion  on 
the  question  of  winning  any  war.  It  is  plain  that  the  answer  was  not  in  pursuance  of 
any  previous  agreement  or  conspiracy,  and  it  has  been  decided  that  mere  expressions 
of  opinion  are  not  within  the  espionage  act.  (Sandberg  vs.  United  States,  257  Fed.  Rep. 
643.)  It  was  said  in  exasperation  and  anger,  in  suddenness,  without  deliberation,  in 
an.swer  to  insulting  questions  by  secret-service  provocateurs,  who  were  interlopers  for 
the  purpose  of  raising  a disturbance  and  manufacturing  a case,  under  which  circum- 
stances, as  all  the  Circuit  Courts  of  Appeal  and  the  Supreme  Court  have  decided,  no 
matter  what  was  said,  it  could  not  violate  the  espionage  act  or  any  law.  Here  is  what 
was  said,  August  4,  1917,  at  Lodi,  Cal.,  in  retort  to  secret-seiwice  hecklei’s: 

A ivitness,  a newspaper  reporter  who  “did  not  take  any  notes,  other  than  notes  in 
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my  mind,”  attending  with  the  secret-service  men  with  whom  he  was  in  conference,  testi- 
fied: “The  subject  of  the  questions  propounded  and  the  answers  given  by  Mr.  O’Connell 
which  I heard  were  as  follows”  (R.,  p.  57):  and  on  page  58  and  59  are  contained  the 
question  and  answer  which  the  government  complained  of  at  the  trial,  being  substantially 
as  follows:  After  a number  of  insulting  questions  from  the  secret-service  men  in  the 

audience,  one  of  them  asked,  “Who  do  you  want  to  win  the  war?”  To  which  Mr.  O’Con- 
nell answered,  “What  do  you  mean  by  winning  the  war?”  and  said  that  he  did  not  see 
how  anybody  won — ‘that  there  never  was  a good  war  and  never  was  a bad  peace,  and  if 
they  went  on  piling  up  all  of  our  young  men  dead,  he  didn’t  consider  that  winning.  Every 
intelligent  person  here  knows  that  these  young  fellows  who  go  across  the  ocean  will 
never  come  back.  We  know  that  the  average  life  in  the  trenches  is  about  forty-eight 
hours.  I wonder  if  it  is  forty-eight  hours,  with  those  machine  guns  on  both  sides, 
throwing  bullets  so  fast  that  when  a man  throws  up  his  head  he  is  gone,  and  when  they 
stick  up  their  bodies  to  run  across  no-man’s-land  to  the  other  trenches,  you  wonder  how 
they  last  even  forty-eight  hours  in  the  trenches.  Every  one  of  these  young  men  who  go 
will  never  come  back — there  may  be  some  who  may,  but  we  don’t  know.  I don’t  want 
anybody  to  win  the  war,  I want  it  stopped,’  and  stamped  his  foot.” 

What  any  of  the  defendants  said  or  did  at  other  times  and  places  was  not  material 
to  the  issues  on  trial.  (Kraft  vs.  United  States,  249  Fed.  928.) 

The  advice  of  a lawyer  to  clients,  or  to  persons  to  whom  he  stood  in  a fiduciary 
relation,  such  as  the  president,  or  attorney,  or  other  officer  of  the  corporation,  do  not 
come  within  the  Espionage  Act.  (U.  S.  vs.  Nearing,  252  Fed.  230;  Shidler  vs.  United 
States,  257  Fed.  623,  9th  Circuit.) 

There  must  be  a corrupt  and  evil  motive  and  intent  to  produce  the  injury.  IF  THE 
EVIDENCE  SHOWS  ANOTHER  MOTIVE,  INTENT  OR  PURPOSE  IN  HIS  ACTIONS, 
HE  COULD  NOT  BE  CONVICTED.  (Shidler  vs.  U.  S.,  257  Fed.  623.) 

“In  a time  like  this,  when  patriotism  is  at  a high  pitch,  and  many  people  have 
to  a certain  extent  lost  their  mental  poise,  the  courts  and  jurors  should  be 
extremely  cautious,  when  required  to  pass  upon  the  rights  of  an  individual  charged 
with  an  offense  affecting  the  welfare  of  the  government.” 

To  the  same  effect  in  Thaine  vs.  United  States,  255  Fed.  30;  Cushin  vs.  United 
States,  255  Fed.  475. 

The  puWication  must  be  with  the  specific  intent  of  obstructing  the  recruiting  or 
enlistment,  to  the  injury  of  the  service  of  the  United  States.  (United  States  vs.  Near- 
ing, 252  Fed.  228.) 

But  the  evidence  in  this  case  shows  a different  specific  intent  and  purpose,  to-wit: 
the  specific  intent  and  purpose  to  secure  members  for  The  American  Patriots,  and 
thereby  secure  money  enough  to  pay  the  expenses  of  testing  in  the  Supreme  Court  of  the 
United  States,  the  constitutionality  of  the  draft  act. 

There  is  no  evidence,  circumstantial  or  otherwise,  contradicting  that  evidence. 

CHAPTER  V. 

What  are  the  means  charged  in  the  indictment?  The  law  of  conspiracy  required 
that  some  overt  act  must  be  done  and  charged,  to  complete  and  constitute  a conspiracy. 

The  only  overt  acts  or  means  alleged  were  four,  as  follows: 

1.  “The  said  defendants,  Daniel  O’Connell,  David  J.  Smith,  and  Herman  B.  Smith, 
did  at  San  Francisco,  on  or  about  the  12th  day  of  July,  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  seventeen,  cause  to  be  incorporated  an  association  called  the 
“American  Patriots.”  (Tr.  p.  3,  5.)  (The  objects  and  purposes  of  this  association  the 
Attorney  General  admits  were  lawful.) 

2.  “The  said  defendant  Thomas  Carey,  did,  at  San  Francisco,  on  the  4th  day  of 
August,  1917,  present  to  the  exemption  board  of  Division  4 of  the  City  and  County  of 
San  Francisco,  for  filing,  a claim  of  exemption  containing  among  other  things  the 
following  language: 

“ ‘I  am  certain  that  notwithstanding  the  humbug  and  lies  published  in  the 
newspapers  and  other  publications  of  the  world,  there  is  not,  and  cannot  be,  the 
slightest  danger  to  the  United  States,  as  this  war  is  simply  a war  of  aggression, 
conquest,  and  greed  on  the  part  of  England;  and  England  and  her  agents  have 
secured  a vote  of  Congress  assisting  them  in  this  war,  which  vote  was  in  violation 
of  the  Constitution  and  will  be  reconsidered  by  the  next  Congress,  who  will  have 
full  power  and  express  directions  from  the  people.’  ” 

The  “O’Connell  Claim  of  Exemption”  became  an  official  document  after  filing.  It 
did  not  call  for  any  publication  whatever,  to  new  or  old  recruits  or  persons.  The  files 
and  records  of  the  local  exemption  board  were  secret.  Their  decisions  were  final,  and 
could  not  be  reviewed  by  the  courts  on  certiorari,  and  rarely  on  habeas  corpus.  (Arbit- 
man  vs.  Woodside,  258  Fed.  443.) 


61 


THE  DANIEL  O’CONNELL  CASE 


The  members  of  the  board,  presumed  to  be  patriotic  men,  were  not  subject  to  the 
draft.  Most  of  them  were  paid  good  salaries,  and  the  filing  of  the  claim  of  exemption 
with  them  was  not  even  a publication  of  it,  and  therefore  neither  the  authors  of  it,  nor 
the  filers,  committed  any  violation  of  the  espionage  act,  or  violated  any  other  law,  hence 
this  alleged  overt  act  on  the  part  of  Carey  was  also  an  innocent,  lawful  act,  as  settled 
by  the  decisions  of  the  various  U.  S.  Circuit  Courts  of  Appeal  herein  quoted. 

“The  intent  \rtth  which  the  words  charged  are  spoken  is  a vital  element  of  the 
offense.  Whatever  tends  to  .show  the  defendant’s  state  of  mind  on  this  subject 
matter  at  the  time  of  the  speaking  of  the  words  charged  is  very  clearly  admis- 
sible for  that  purpose.  This  is  the  uniform  holding  in  the  recent  considerations 
of  the  question.”  Schoberg  vs.  United  States,  264  Fed.  7,  decided  March  12,  1920. 
In  Kammann  vs.  United  States,  (259  Fed.  193,  7th  Circuit,  May  8,  1919),  the  Court 
said: 

“If  false  at  all,  it  was  a false  opinion,  not  a false  statement  or  report  of  fact. 
No  evidence  that  it  was  false  as  a matter  of  opinion.  No  evidence  that  the  pupils 
ever  communicated,  or  that  Kammann  instructed  or  desired  them  to  communicate 
the  statement  to  any  of  the  military  or  naval  forces  of  the  United  tSates.” 

The  opinions  and  decisions  approved  by  Judge  Holmes  and  Brandeis,  in  Schaeffer  vs. 
United  States  (250  U.  S.)  are  to  the  same  effect. 

Wolff  vs.  United  States,  8th  Circuit,  259  Fed.,  p.  388; 

Baibas  vs.  United  States,  1st  Circuit,  257  Fed.  17; 

Sandberg  vs.  United  States,  9th  Circuit,  257  Fed.  643; 

Von  Bank  vs.  United  States,  8th  Circuit,  253  Fed.  641; 

United  States  vs.  Schulte,  252  Fed.  212; 

United  States  vs.  Hall,  288  Fed.  150. 

In  Abrams  vs.  United  States,  250  U.  S.  620,  Mr.  Justice  Clarke  wrote  the  majority 
opinion,  in  which  he  says,  on  page  629: 

“To  say  that  two  phrases  taken  literally  might  import  a suggestion  of  conduct 
that  would  have  interference  wth  the  war  as  an  indirect  and  probably  undesired 
effect,  seems  to  me  by  no  means  enough  to  show  an  attempt  to  produce  that  effect.” 

“Even  if  I am  technically  wrong  and  enough  can  be  squeezed  from  these  poor 
and  puny  anonymities  to  tum  the  color  of  legal  litmus  paper;  I will  add,  even  if 
what  I think  the  necessary  intent  were  shown;  the  most  nominal  punishment  seems 
to  me  all  that  possibly  could  be  inflicted,  unless  the  defendants  are  to  be  made  to 
suffer  not  for  what  the  indictment  alleges,  but  for  the  creed  that  they  avow — a 
creed  that  I believe  to  be  the  creed  of  ignorance  and  immaturity  when  honestly 
held,  as  I see  no  reason  to  doubt  that  it  was  held  here,  but  which,  although  made 
the  subject  of  examination  at  the  trial,  NO'  ONE  HAS  A RK5HT  EVEN  TO 
CONSIDER  IN  DEALING  WITH  THE  CHARGES  BEFORE  THE  COURT.” 

Pp.  630,  631: 

“I  had  conceived  that  the  United  States  through  many  years  had  sho-wm  its 
repentance  for  the  Sedition  Act  of  1798  by  repaying  fines  that  it  imposed.  Only 
the  emergency  that  makes  it  immediately  dangerous  to  leave  the  correction  of  evil 
counsels  to  time  warrants  making  any  exception  to  the  sweeping  command,  ‘Con- 
gress shall  make  NO  law,  abridging  the  freedom  of  speech.’  Of  course  I am  speak- 
ing only  of  expressions  of  OPINION  and  EXHORTATIONS,  which  were  all  that 
were  uttered  here,  but  I regret  that  I cannot  put  into  more  impressive  words  my 
belief  that  in  their  conviction  upon  this  indictment  the  defendants  were  deprived 
of  their  rights  under  the  Constitution  of  the  United  States.” 

Mr.  Justice  Brandeis  concurs  with  the  foregoing  opinion. 

The  filings  by  Carey  and  any  others,  of  that  O’Connell  claim  of  exemption  were 
private,  secluded,  secret,  innocent  and  lawful,  as  the  U.  S.  Circuit  of  Appeals  said: 

“Naturally  the  extent  of  publicity  would  be  an  important  consideration,  and, 
within  certain  limits,  decisive.  The  extent  and  character  of  the  publicity  must  be 
such  that  the  apparent  result  of  the  utterance  would  be  obstniction  of  the  recmit- 
ing  and  enlistment  seiwice.” 

Wolff  vs.  United  States  (Eighth  Circuit)  259  Fed.  Rep.  388,  391-2. 

Again,  on  pages  391-2: 

“Words  which  in  their  very  nature,  or  which  under  the  circumstances  of  their 
utterance,  could  not  apparently  have  a tendency  to  cause  such  interference  are 
without  the  statute.  The  intent  with  which  they  are  uttered  cannot  alone  make 
them  harmful.  This  law  was  intensely  practical;  it  sought  the  utiliarian  result  of 
preventing  actual  interference  or  attempted  interference.  It  did  not  concern  itself 
about  mere  intentions,  no  matter  how  reprehensible.  Therefore  it  is  necessary 
that  the  words  be  of  such  a character  and  uttered  under  such  circumstances  as 
would  apparently  result  in  such  interdicted  interference.  These  two  elements  are 
essential  to  the  offense,  and  therefore  to  a proper  charge  of  the  offense.  The 
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effective  way  of  pleading  the  character  of  the  words  is  by  setting  forth  liter- 
ally or  substantially,  as  here  done.  If  they  carried  to  the  hearers  any  hidden  or 
special  meaning,  that  should  be  alleged.  The  effective  way  of  pleading  the  cir- 
cumstances of  utterance  is  by  alleging  such  as  show  that  the  utterance  was  made 
to  actual  or  possible  members  of  such  military  forces,  or  under  conditions  where  it 
would  apparently  reach  or  operate  on  such  persons.” 

Again,  on  page  393,  the  court  said: 

“The  intention  necessary  to  be  shown  is  wilfulness — deliberate  purpose — to 
obstruct  the  service,  recruiting  and  enlistment.” 

“The  statute  as  originally  enacted,  was  not  framed  to  prevent  free  discus- 
sion or  expression  of  opinion,  so  long  as  such  was  not  deliberately  employed  for 
the  purpose  of  interfering  with  the  creation  and  operation  of  the  armed  forces 
of  the  nation.” 

Further,  on  page  394: 

“Assignments  14  and  15  relate  to  language  used  in  the  charge,  which  defendant 
claims  tended  to  inflame  and  divert  the  jury.  The  language  was  used  by  way  of 
illustration  and  explanation,  and  ordinarily  would  have  been  entirely  proper.  How- 
ever, it  covered  certain  situations  shown  in  the  evidence  which  were  not  the  par- 
, ticular  ones  covered  by  the  indictment — notably  the  so-called  “flag  incident.”  We 
think  the  criticisms  well  taken.  The  greatest  danger  to  justice  from  a jury  is 
through  a confusion  of  the  real  issue  in  the  case.  This  is  peculiarly  true  when  the 
times  or  circumstances  or  character  of  crime  are  such  as  to  make  jurymen  lose 
sight  of  the  questions  of  fact  actually  involved.  It  is  natural  in  time  of  war,  when 
patriotic  sentiment  is  high,  that  it  is  particularly  difficult  to  secure  a fair  trial  for 
men  accused  of  crimes  connected  with  the  war.  At  such  times  the  task  of  the  court 
becomes  especially  difficult  and  requires  great  care  to  prevent  miscarriage  of  jus- 
tice. These  are  practical  considerations,  which  must  be  constantly  borne  in  mind, 
or  the  verdicts  of  juries  in  such  cases  will  mistakenly  become  expressions  of  their 
hatred  for  unpatriotic  acts  in  general,  instead  of  their  careful  judgment  on  the 
facts  shown  by  the  evidence  of  the  particular  case.  Patriotism  must  not  become 
even  innocently  a cloak  for  injustice.  The  right  of  an  accused  in  the  courts  of 
this  nation  to  a fair  trial  must  not  vary  with  the  character  of  the  crime.  The 
variation  pennitted  is  in  the  punishment,  but  that  comes  only  after  a fair  trial.” 
In  Proffett  vs.  United  States  (264  Fed.  Rep.  30,  decided  April  5,  1920,  by  the  U.  S. 
Circuit  Court  of  Appeals  at  San  Francisco),  the  court  said: 

“The  essence  of  the  crime  of  conspiracy  is  the  unlawful  combination,  and  if 
the  object  of  the  conspiracy  is  the  accomplishment  of  some  unlawful  act,  the 
MEANS  by  which  the  unlawful  act  is  to  be  accomplished  must  be  set  forth  in  the 
indictment.” 

In  pages  3,  4 and  5 of  the  transcript,  it  is  alleged  that  the  quotation  was  only  a 
part  of  the  claim  of  exemption.  It  was  only  a part  of  the  last  sentence  which  gave  the 
REASONS  WHY  he  claimed  exemption.  It  is  settled  law  and  any  person  desiring  to 
set  up  the  question  of  unconstitutionality,  or  want  of  jurisdiction,  must  do  so  at  the 
earliest  possible  stage  in  the  procedings,  or  the  question  may  be  waived.  Under  the 
espionage  act  the  intent  and  purpose  for  which  the  thing  is  said,  written,  or  done,  is 
vital  and  d(ecisive,  no  matter  how  offensive  it  may  be.  This  is  plain  from  our  quo- 
tations herein  from,  the  various  decisions,  especially  Debs  vs.  U.  S.,  249  U.  S.  253. 

That  claim  of  exemption  reads:  “I,  Thomas  Carey,  not  being  now,  and  never  having 
been  in  the  military  or  naval  forces  or  service  of  the  United  States  of  America,  and  not 
submitting  to,  or  admitting,  any  jurisdiction  in  this  board,  or  any  other  board,  or  organ- 
ization, or  official,  whatever,  to  in  any  degree  draft,  or  conscript  me  into  the  military 
or  naval  forces  of  the  United  States;  but  specifically  denying  any  and  all  such  jurisdic- 
tion in  this  or  any  other  board,  or  organization  or  official,  and  objecting  to  any  claim 
that  may  be  made  hereafter,  that  my  service,  or  property,  or  life,  is  being  taken  from 
me  by  d^e  process  of  law,  or  any  claim  that  BY  ANY  ACT  OF  MINE,  or  any  other- 
board  or  any  other  person,  or  board,  or  official,  I HAD  IN  ANY  DEGREE  WAIVED 
ANY  RIGHT  TO  QUESTION  AND  DEFEAT,  any  claim  of  power,  jurisdiction,  or 
authority  to  draft  or  conscript  me  into  the  naval  or  military  forces  of  service  of  the 
United  States,  I MAKE  THIS  PARTICULAR  FORM  OF  CLAIM  OF  EXEMPTION  AT 
AND  FROM  THE  START,  SETTING  UP  A FEW  OF  THE  MANY  GROUNDS  I 
HAVE  THEREFOR,  SO  THAT  ANY  APPEARANCE  BY  ME  HEREAFTER  BEFORE 
ANY  physician,  official,  or  board,  or  organization  whatever,  SHALL  NOT  BE  CON- 
STRUED IN  ANY  WAY  AN  ADMISSION  OF,  OR  SUBMISSION  TO,  YOUR  JURIS- 
DICTION, OR  AUTHORITY,  BUT  MERELY  A MATTER  OF  COURTESY  AND 
ORDERLY  PROCEEDING,  FOR  THE  PURPOSE  OF  CALMLY  AND  LEGALLY 
PRESENTING  AT  THE  PROPER  TIME  TO  THE  PROPER  COURTS,  to-wit:  the 
District  Court  of  the  United  States,  the  United  States  Circuit  Court  of  Appeals,  and  the 
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Supreme  Court  of  the  United  States,  THE  CONSTITUTIONALITY  AND  LAWFUL- 
NESS OF  ANY  PROCEEDINGS  OF  THE  PAST,  PRESENT,  OR  FUTURE,  IN 
ENACTING  OR  ENFORCING  THIS  DRAFT  OR  CONSCRIPTION  LAW  now  sought  to 
be  enforced:  Therefore — ’’  Here  follows  a specification  of  the  grounds  and  law  which 
made  the  draft  act  unconstitutional  and  void.  Then  follows  this  one  sentence: 

“Later  on,  I shall  present  my  affidavit,  in  support  of  my  claim  for  exemption,  a more 
detailed  statement  of  the  facts  and  particulars  upon  which  the  foregoing  claim  of 
exemption  is  hereby  made,  AND  FOR  THE  PURPOSE  OF  LAYING  THE  FOUNDA- 
TION FOR  TESTING  all  the  said  rules  and  regulations,  orders,  acts  and  laws,  I AM 
FILING  WITH  YOU  AT  THIS  TIME  THE  FOREGOING  CLAIM  OF  EXEMPTION, 
AND  WHENEVER  THERE  IS  THE  SLIGHTEST  DANGER  TO  THE  UNITED 
STATES  OR  THE  CONSTITUTION  OF  THE  UNITED  STATES,  NO  ONE  WILL 
RESPOND  QUICKER  OR  FIGHT  BETTER  OR  LONGER  THAN  I WILL,  AND  THAT 
without  conscription  or  draft  law,  but — ” 

Then  follows  the  attack  on  England,  which  we  hereinbefore  set  forth,  and  which 
is  the  only  thing  in  the  paper  of  which  the  prosecution  complained,  or  found  fault  with, 
as  above  set  forth  in  the  indictment.” 

There  was  no  evidence  offered  of  any  falsity  in  those  statements.  They  were  true, 
and  the  records  are  now  piled  with  the  proofs  of  the  truth  of  these  statements  and  of  all 
those  in  the  circulars  and  on  the  streetwagon.  On  January  22,  1921,  in  the  U.  S.  Senate, 
Senator  France  declared  that  “Great  Britain  has  exercised  a great  influence  in  the 
government  of  the  United  States  for  the  past  few  years,  to  the  detriment  of  the  United 
States.” 

Applying  the  foregoing  decisions  to  the  said  “O’Connell  Claim  of  Exemption,”  we 
see  that  it  violates  no  law  whatever,  and  was  absolutely  innocent. 

3.  The  third  overt  act  was  alleged  as  follows: 

“The  defendant  Daniel  O’Connell,  did  on  or  about  the  4th  day  of  August,  1917, 
go  from  San  Francisco,  California,  to  Lodi,  California.”  (Tr.  pn.  4,  6.) 

(What  a terribly  criminal  act!) 

4.  The  fourth  (and  last)  overt  act  was  alleged  as  follows: 

“The  said  defendant  Daniel  O’Connell  did  at  San  Francisco,  on  or  about 
August  1,  1917,  prepare  and  cause  to  be  distributed  a document  entitled  ‘Legal 
opinion  and  advice  on  the  Conscription  Law  to  American  Patriots  ” (Tr.  pp.  4,  6.) 

(What  a terribly  criminal  thing  for  a lawyer  to  do!)  But  even  this  was  never 
proved,  as  the  opinion  was  that  of  another  lawyer,  named  Yost,  and  it  was  never 
distributed.) 

This  indictment  was  filed  September  7,  1917,  and  defendants  demurred  on  September 
11,  1917,  to  it,  one  of  the  grounds  being  that  these  “overt  acts”  were  innocent  and  lawful, 
but  the  decisions  establishing  the  law  were  that  IF  THE  CHARGE  WAS  CONSPIRACY, 
then  the  overt  acts  might  be  innocent  and  lawful,  as  the  AGREEMENT,  UNDER- 
STANDING AND  ASSOCIATION,  and  NOT  THE  ACTS,  CONSTITUTED  THE 
CRIME.  The  demurrer  was  presented,  filed  and  overruled  September  11,  1917,  and 
motion  for  bill  of  particulars  denied  the  same  day,  and  trial  ordered  to  proceed  on  Sep- 
tember 12,  1917 — next  day.  It  is  plain  that  the  foregoing  were  all  the  acts  of  which 
we  had  notice  that  we  must  answer  for,  those  being  alleged  in  pursuance  of  the  con- 
spiracy. Admitting  the  conspiracy  to  be  lawful,  the  defendants  could  not  be  held  for 
the  overt  acts  charged  in  this  case,  because  they  were  only  a part  of  the  conspiracy,  and 
THE  CONSPIRACY  is  the  only  crime  charged,  and  THAT  CONSPIRACY  is  admitted  to 
be  LAWFUL. 

In  Youman  vs.  United  States  (264  Fed.  425),  decided  April  7,  1920,  the  United  States 
Court  of  Appeals  said: 

“His  guilt  of  conduct  OTHER  THAN  THAT  CHARGED  was  NOT  A MAT- 
TER PROPER  TO  BE  CONSIDERED  by  the  jury.  A violation  of  the  rule  in 
question  was  not  within  the  issues  to  be  tried.  An  effect  of  the  admission  of  it 
in  evidence  was  to  enable  the  jury  to  consider  the  defendant’s  guilt  in  a respect 
not  a proper  subject  of  inquiry  in  the  case  at  trial.  As  the  record  shows  preju- 
dicial error,  the  judgment  is  reversed.” 

While,  in  view  of  the  admitted  fact  that  there  was  no  unlawful  conspiracy  proved, 
the  defendants  were  entitled  to  an  acquittal,  nevertheless,  for  the  same  purpose  of  fur- 
ther shovdng  the  desperateness  and  wickedness  of  the  govemment’s  acts,  we  ask  the 
following  question: 

WHAT  OTHER  ACTS  DONE,  OR  MEANS  OR  METHODS  USED,  DID  THE 

GOVERNMENT  OFFER  ANY  EVIDENCE  OF  AT  THE  TRIAL? 

We  will  allow  the  govemment  to  answer  for  itself,  by  stating  it  own  case  in  its 
.strongest  possible  foiTn,  by  quoting  its  statement  of  its  evidence  as  appears  in  pages 
20  to  46  of  its  bi'ief. 
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GOVERNMENT’S  STATEMENT  OF  EVIDENCE 
It  will  go  without  argument  that  they  put  in  the  strongest  possible  claim  against 
the  defendants.  It  was  stated  recklessly,  as  will  appear  from  the  many  inaccuracies 
hereinafter  shown.  Let  them  speak  for  themselves,  as  follows: 

“The  association  known  as  'The  American  Patriots’  was  formed  about  July  12.” 

Error  1. 

(This  is  error,  as  the  name  of  the  corporation  was  merely,  “American  Patriots.”) 

In  so  far  as  the  plaintiffs  in  error  are  concerned,  they  were  all  persons  who, 
before  that  time,  had  been  opposed  to  the  war,  mainly  on  account  of  Irish  or 
German  sympathies,  and  had  been  especially  opposed  to  the  selective  service  act.” 
Error  2. 

This  is  error,  as  there  was  not  a particle  of  evidence  to  show  this.  The  fact  is  that 
they  were  only  in  favor  of  obeying  strictly  the  President’s  proclamation  of  neutrality, 
as  was  the  duty  of  every  good  citizen;  and  they  were  not  opposed  to  the  selective 
service  act,  only  so  far  as  it  violated  the  Constitution  of  the  United  States,  in  compelling- 
military  ser\dce  in  Europe,  not  for  the  common  defense  of  the  United  States,  but  for 
the  purposes  set  forth  by  the  President,  as  set  forth  in  their  demurrer;  and  it  was 
more  for  the  maintenance  and  defense  of  the  Constitution  of  the  United  States,  as  was 
their  sworn  duty  as  citizens  of  the  United  States,  than  mere  opposition  to  an  act  of 
Congress,  whether  it  was  the  selective  service  act  or  any  other  act.) 

Error  3. 

“O’Connell  was  a member  of  the  American  Union  Against  Militarism,  and 
its  counsel  for  Califomia.” 

(This  is  error,  and  there  was  no  evidence  to  sustain  it,  and  O’Connell  was  never  a 
member  of  that  Union,  and  was  not  its  counsel  for  Califomia.  The  only  evidence  on 
the  point  was  that  of  Rev.  Mr.  Mengedoth  (Tr.  p.  34,  fol.  57)  who  said: 

“I  first  met  the  defendant  Daniel  O’Connell  the  first  of  August,  1917,  because 
his  name  appeared  on  the  letterhead  of  the  American  Union  Against  Militarism, 
as  the  counsel  for  Califomia,  which  was  how  I got  the  information  that  he  was 
interested.  The  names  of  the  attorneys  in  other  places  were  on  the  same  letter- 
heads, and  my  first  intercourse  with  Mr.  O’Connell  was  by  sending  him  a letter, 
but  I wrote  a similar  letter  at  the  same  time  to  Mr.  Dunn,  who  was  the  attorney 
for  Oakland,  and  I wrote  both  letters  on  the  same  date.” 

The  letter-head  was  among  the  exhibits,  and  showed  that  Mr.  O’Connell  was  rec- 
ommended as  an  attorney  in  San  Francisco  only;  and  everybody  knows  that  would  not 
make  him  a member,  although  he  had  no  objection  to  being  a member;  but  the  purpose 
is  to  call  attention  to  the  errors  and  stretching  of  the  evidence  by  the  government’s 
statement,  of  which  more  are  to  follow.) 

Error  4. 

“During  May  and  June,  1917,  he  had  been  in  conference  with  persons  who 
objected  to  being  drafted.  They  said  they  were  afraid  they  would  lose  their  rights. 
Mr.  O’Connell  said,  ‘You  register.’  Mr.  O’Connell  said  that  registering  was  a mere 
census,  and  then  after  that  you  submit  to  the  physical  examination.  Then  the 
next  move  was  on  the  part  of  the  government.”  (R.  124.)  “The  effect  of  such 
advice  upon  young  men  subject  to  the  draft,  or  upon  women  having  sons  subject 
to  it  (see  R.  125)  may  be  imagined.” 

(The  black  letter  are  the  government’s.) 

(This  is  not  only  an  erroneous  quotation,  but  one  so  unfair,  deceiving  and  mean 
(especially  the  use  of  the  word  “conference”  and  the  black  lettered  words,)  as  to  be 
unworthy,  not  only  of  any  person  drawing  a salary  from  the  government,  but  unworthy 
any  attorney  practising  before  any  court,  as  will  be  seen  by  the  record  referred  to,  from 
which  we  quote  as  follows: 

Daniel  Yost,  an  attorney,  testified: 

My  offices  are  in  the  Pacific  Building,  next  to  Mr.  O’Connell’s.  I remember 
during  the  last  week  in  May  or  the  first  week  in  June,  people  going  to  the  office 
to  consult  about  the  draft  act.  There  were  two  young  men  from  Oakland;  one 
said  he  was  a Socialist,  and  the  other  said  he  had  religious  objections  to  going  to 
war.  They  were  within  the  age  and  wanted  to  know  what  they  could  do  about  it. 
Mr.  O’Connell  told  them  to  register.  They  said  they  did  not  even  want  to  register; 
they  said  they  were  afraid  they  would  lose  their  rights.  Mr.  O’Connell  said,  “You 
register.”  Mr.  O’Connell  said  that  registering  was  merely  taking  a census,  and 
then  after  that  you  submit  to  the  physical  examination.  Then  the  next  move  was 
on  the  part  of  the  government.  Afterwards  and  before  I changed,  there  was 
another  young  man  named  Lustley,  or  something  like  that,  and  Mr.  O’Connell  told 
him  the  same  thing.  The  first  man  asked  Mr.  O’Connell  if  he  didn’t  have  rem- 
edies in  the  courts  of  Califomia.  Mr.  O’Connell  said  no,  that  this  was  a national 
question  under  the  national  laws.  He  said  his  attorney  had  applied  to  the 
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Supreme  Court  of  Califoinia  for  a writ  of  prohibition  and  had  failed.  Mr.  O’Con- 
nel!  replied  that  that  was  not  the  proper  proceeding  to  take,  and  THAT  EVERY- 
THING MUST  BE  DONE  LEGALLY,  and  they  must  register,  submit  to  the  phys- 
ical e.vamination,  and  the  next  move  was  on  the  part  of  the  government,  and  if 
they  were  arrested  their  remedy  was  to  sue  out  a writ  of  habeas  corpus.  This 
statement  was  made  between  the  enactment  of  the  conscription  law  AND  BEFORE 
JUNE  5th.  There  were  other  incidents.  Mr.  Krause  and  Mrs.  Manley  came  in  to 
see  me  and  introduced  themselves.  They  said  they  had  attended  the  meeting  at 
Dreamland  Rink.  Mrs.  Kause  said  she  had  two  sons  or  two  nephews;  that  she 
was  very  much  excited,  and  had  not  been  able  to  sleep  nights,  and  Mrs.  Manley 
was  also  interested.  This  was  all  said  to  Mr.  O’Connell.  I took  them  in  Mr. 
O’Connell’s  office,  after  a preliminary  talk  with  them.  Mrs.  Krause  said,  “Well, 
what  can  be  done?”  THEN  Mr.  O’Connell  spoke  about  the  necessity  of  funds  to 
take  the  case  to  the  Supreme  Court  of  the  United  States,  as  the  constitutionality 
of  the  act  would  probably  be  sustained  by  the  lower  court.  He  quoted  one  of  the 
judges  in  the  lower  court  stating  that  he  did  not  want  to  take  the  responsibility  of 
declaring  a law  of  Congress  unconstitutional  just  at  this  time.  Mr.  O’Connell 
said  it  would  mean  possibly  $1,500  or  more  to  print  the  recoi'd;  also  mean  going 
to  Washington  and  possibly  having  Eastern  counsel  associated,  and  that  he  had  in 
mind  the  organization  of  a corporation  to  test  the  validity  of  the  act.  AS  A 
RESULT  OF  THAT  CONVERSATION  they  came  in  the  next  day  or  so  and  Mr. 
O’Connell  went  ahead  with  the  incoi’poration.  Mr.  O’Connell  and  myself  discussed 
the  constitutionality  of  the  draft  act  on  many  occasions. 

Exception  No.  10. 

At  this  point  the  following  questions  were  asked,  and  answers  and  ruling  made,  and 
exceptions  taken: 

Q.  Will  you  tell  the  jury  what  O’Connell  said  about  it? 

THE  COURT:  To  this  witness. 

MR.  O’CONNELL:  To  this  witness. 

MR.  PRESTON:  Objected  to  on  the  ground  it  is  self-serving  declaration;  on 

the  further  ground  it  is  immaterial. 

THE  COURT:  I think,  Mr.  O’Connell,  while  I am  disposed  to  pei-mit  you 

to  have  recited  the  advice  and  the  talk  you  had  vrith  those  who  were  interested, 
that  this  would  not  be  admissible. 

MR.  O’CONNELL:  I want  to  show  the  state  of  mind  of  Mr.  O’Connell;  they 

put  in  that  Socialistic  speech  here,  your  Honor. 

THE  COURT:  But  this  is  not  competent  for  that  purpose. 

MR.  O’CONNELL:  What  Mr.  O’Connell  said? 

THE  COURT:  To  his  legal  brother  here,  no. 

MR.  O’CONNELL:  On  the  subject  of  the  constitutionality  of  the  act? 

THE  COURT:  The  objection  is  sustained. 

MR.  O’CONNELL:  We  save  an  exception. 

The  foregoing  is  the  full  quotation  of  the  evidence  referred  to  by  the  government. 
From  it  it  is  plain: 

1.  That  there  was  no  “conference”  whatevei’.  That  clients  consulted  Mr.  O’Con- 
nell for  his  opinion  and  advice  in  the  usual  manner,  as  with  all  attorneys  and  clients. 
That  the  statement  that  “he  had  been  in  conference  with  persons  who  objected  to  being 
drafted”  was  an  intentional,  wicked  misrepresentation,  for  the  pui-pose  of  deceiving  the 
Supreme  Court  of  the  United  States. 

2.  The  suppression  of  a most  important  part  of  what  was  said  was  a further  proof 
of  that  intentional,  wicked  misrepresentation  for  the  purpose  of  deceiving  the  Supreme 
Court. 

3.  These  statements  and  this  advice  were  given  to  remove  the  young  men’s  objec- 

tion to  registei’ing,  by  telling  them  that  it  was  merely  taking  a census,  and  that  the 
goverament  had  a right  to  take  a census  any  time.  It  was  plainly  an  argument  to  the 
young  men  to  readily  obey  the  law,  and  was  followed  up  by  this  statement:  “Mr. 

O’Connell  replied  that  that  was  not  the  proper  proceeding  to  take,  and  that  everything 
MOST  BE  DONE  LEGALLY,  and  that  they  must  register,  submit  to  the  physical 
examination,  and  the  next  move  was  on  the  part  of  the  government,  and  if  they  were 
arrested  their  remedy  was  to  sue  out  a writ  of  habeas  corpus.”  These  statements  were 
made  “before  June  5th,  1917.”  There  were  no  registering  before  June  5,  1917;  no  phys- 
ical examinations  before  August  6th;  no  notice  or  calls  to  report  before  September 
20,  1917. 

4.  The  only  effect  such  advice  could  have  was  to  produce  obedience  to  the  law. 
There  was  no  evidence  that  it  had  any  other  effect. 

5.  It  was  not  said  to  any  mothers  having  any  sons  subject  to  draft.  Why  did  they 
give  the  court  to  understand  that  it  was  said  to  mothers?  It  could  have  no  other  effect 
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on  mothers  than  to  have  the  law  followed,  to  see  what  might  happen  later  on,  in 
September. 

6.  The  elfect  of  that  advice  necessarily  was  to  set  those  who  received  it  to  think- 
ing in  time,  on  the  right  line,  as  it  was  before  June  5,  1917,  the  first  day  of  registering. 
August  6th  was  the  first  date  for  phy.sical  examination,  and  on  September  20,  1917,  the 
first  notice  was  given  to  start  for  encampment.  Following  that  advice,  they  were  sure 
to  go  carefully  and  lawfully. 

What  other  “effect  can  be  imagined,”  let  alone  proved  or  inferred? 

All  the  oral  evidence  of  effect  was  erroneously  permitted  to  be  brought  out  on 
direct  examination  of  government  witnesses,  and  it  all  showed  that  what  defendants  said 
and  did,  could  not,  and  did  not,  cause,  or  tend  to  cause,  any  obstruction  to  recruiting  or 
enlistment,  or  evasion  of  the  draft  act;  also  that  the  defendants  had  no  other  intention, 
object,  or  pui’pose,  than  the  testing  of  the  constitutionality  of  the  draft.  There  was  no 
evidence  whatever  to  the  contrary.  This  was  decisive  on  appeal. 

Error  5. 

“O’Connell’s  objection  to  the  war  plainly  came  from  his  pro-Irish  sentiments.” 

(There  was  not  a particle  of  evidence  on  which  to  base  this  statement,  other  than 
O’Connell’s  name,  which  would  give  the  same  basis  for  saying  that  the  Assistant  Attor- 
ney General,  Robert  P.  Stewart,  who  has  a Scotch  name,  and  W.  C.  Herron,  who  has  an 
English  name,  made  these  various  false  .statements  herein  specified,  in  signing  the  gov- 
emment’s  brief,  from  their  pro-British  sentiments.) 

Error  6. 

“Donlan  says  (R.  73)  ‘Mr.  O’Connell  and  I had  judged  the  war  and  decided  that 
we  didn’t  want  any  Irishman  to  fight  in  it,’  and  the  witnesses  statement  is  con- 
firmed by  many  things,  such  as  the  sign  on  the  wagon,  and  the  exemption  claims 
which  will  be  referred  to  later.  Carey  was  in  the  same  class.  Hoffman  was  of  Ger- 
man descent  and  a sympathizer  with  the  German  cause  ‘because  I have  a feeling 
for  what  I consider  the  under  dog;  it  looked  to  me  like  a gang  fight.’  (R.  137. 
See  also  R.  136-141.)  Wacker,  from  his  name,  appears  to  be  of  Gennan  descent; 
he  filed  one  of  the  so-called  O’Connell  Exemption  Claims  (Ex.  12)  and  believed 
that  England  was  nmning  this  country.  (R.  116.)  Herman  B.  Smith  delivered  a 
.speech  on  July  3,  1917  (R.  48,  49)  the  direct  tendency  of  which  was  to  obstruct 
recruiting  and  to  induce  evasion  of  the  draft.  David  J.  Smith  was  connected  with 
the  attempted  distribution  at  a public  meeting  (June  2 and  3,  1917)  of  the 
Socialist  platform  (R.  50,  51)^ — a publication  having  a natural  tendency  to  obstruct 
recruiting,  as  this  court  held  in  Debs  vs.  United  States  (249  U.  S.  211,  215,  216.) 
Louis  Serbin,  the  assistant  secretary,  had  been  arrested  for  tearing  down  recruit- 
ing posters,  and  after  seeing  O’Connell  in  the  jail,  joined  the  American  Patriots. 
(R.  110.)  Mrs.  Krause,  an  incoi-porator  and  original  secretary,  changed  her  name 
to  Malloy,  with  O’Connell’s  approval,  so  as  to  remove  every  suspicion  of  German 
sympathies.  She  had  a son  subject  to  the  draft  and  wanted  O’Connell  to  tell  her 
‘What  can  be  done?’  (R.  123,  85.)  What  she  did  was  to  join  the  American  Patriots, 
but  she  told  O’Connell  that  her  son  had  flat  feet  and  might  not  be  accepted,  (R  95.) 
She  placed  reliance  on  the  examining  physicians,  as  well  as  on  O’Connell  and  the 
Constitution. 

“The  above  illustrates  the  characters  of  the  principal  persons  incorporating 
and  acting  under  the  name  of  ‘the  American  Patriots.’  ” 

(The  foregoing  also  will  illustrate  the  characters  of  the  attorneys  presenting  the 
government’s  case,  as  well  as  the  character  of  that  case.  Their  foregoing  statement 
Ave  will  now  compare  with  their  own  record,  prepared  to  suit  themselves  with  the  assist- 
ance of  Judge  Van  Fleet,  over  the  objections  of  the  accused,  by  quoting  from  the  pages 
of  the  record  as  cited  by  them;  after  which  the  reader  may  judge  of  the  character  and 
ability  of  the  government’s  counsel,  as  well  as  the  flimsiness  of  its  case.  Donlan  was 
not  a defendant.  Donlan  was  a government  witness,  then  under  arrest,  and  forced  to 
testify.  In  answers  to  questions  framed  by  the  U.  S.  Attorney,  he  made  these  answers, 
which  answers  were  also  framed  in  the  amendments  to  the  bill  of  exceptions,  these 
answers  being  forced  in  there  by  Judge  Van  Fleet  without  even  looking  at  them.  We 
quote  from  page  73  as  follows: 

“At  my  first  talk  with  Mr.  O’Connell  I said  I was  an  Irishman  and  did  not 
want  to  fight  for  England;  he  said  he  didn’t  blame  me,  nor  would  he  want  any 
Irishman,  or  something  like  that.  He  said  he  was  an  irishman,  in  substance  he 
said,  ‘I  don’t  blame  you,  I would  not  want  any  Irishman  to.’  I had  reference  to  the 
present  war;  I was  trying  to  keep  out  of  the  American  army  under  the  conditions 
of  the  conscription  act.  I was  wanting  to  keep  out  of  the  army  of  the  United 
States  because  I had  decided  in  my  view  that  it  would  be  helping  England.  Mr. 
O’Connell  said  he  did  not  want  to  see  any  Irishman  fight  under  those  conditions 
and  did  not  blaine  me.  Mr.  O’Connell  and  I had  judged  the  war  and  decided  that 
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we  didn’t  want  any  Irishman  to  fight  in  it  and  that  I did  not  want  to  fight  in  it 
under  the  conditions. 

This  is  a grossly  unfair  statement  of  the  testimony  of  the  witness,  prepared  by  the 
I'nited  States  Attorney  and  put  in  the  bill  of  exceptions. 

But  turning  to  page  74  of  the  testimony  of  the  same  witness,  we  leam  of  “the  con- 
ditions” w'hich  were  the  cause,  or  one  of  the  causes,  of  his  decision: 

“1  told  Mr.  O’Connell  that  1 did  not  want  to  comply  with  the  conscription,  as 
I thought  it  was  in  favor  of  England,  and  that  1 did  not  want  to  take  up  arms  at 
that  time  for  that  cause,  but  that  I was  willing  to  fight  for  the  United  States.  Miv 
O’Connell,  I think  he  said  to  me,  that  he  didn’t  blame  me  and  wouldn’t  blame  any 
Irishman  on  them  grounds.  I told  him  that  my  folks  lived  on  30  acres,  that  there 
was  a family  of  12  of  us  that  lived  on  30  acres  in  Ireland  and  had  worked  from 
eaily  morning  until  late  at  night,  and  we  could  not  get  enough  to  live  on,  owing 
to  England  taking  the  stuff  away  from  our  fann.  The  condition  is  that  my 
father  had  to  work  30  acres  of  land  back  there,  and  he  had  four  sons  of  us,  and 
himself,  and  we  were  all  w'orking  the  land  and  all  made  a poor  living  out  of  it,  and 
I got  prejudiced  against  England  and  I never  would  take  up  arms  and  never  would 
do  anything  in  her  favor,  even  under  the  penalty  of  death  or  whatever  it  might  be, 
1 don’t  know  what  it  might  be;  I said  I never  would  assist  her  in  any  form,  under 
the  penalty  of  death.  That  is  how  I fetl  about  it  before  Tever  saw  Mr.  O’Connell 
or  the  American  Patriots  or  anybody  else.”  (R.  p.  74.) 

“I  first  sought  Mr.  O’Connell  for  legal  advice;  I wanted  to  have  a talk  with 
him.  I did  not  know  he  was  connected  with  the  American  Patriots  at  all,  and  I 
did  not  know  he  had  anything  to  do  with  them  at  all;  it  was  before  I signed  the 
Patriots.  I cannot  tell  the  date.  I told  Mr.  O’Connell  that  I objected  to  the  draft 
on  account  of  thinking  it  was  in  favor  of  England,  and  that  I didn’t  want  to  take 
up  arras  at  that  particular  time.  I was  determined  not  to  be  drafted.  I told  him 
that  I was  willing  to  fight  for  the  United  States  at  any  time,  but  I said  I was 
not  willing  to  take  part  in  the  European  war,  on  the  ground  of  England  being  in  it; 
that  was  my  object  and  my  only  object  for  evading  or  trying  to  test  it,  or  have 
anvthing  to  do  with  it  at  all.  I JOINED  THE  AMERICAN  PATRIOTS  TO  TEST 
IT.  THAT  HAS  BEEN  MY  DETERMINATION  ALL  ALONG  BEFORE  I EVER 
HEARD  OF  THE  AMERICAN  PATRIOTS.  The  fact  that  I found  the  American 
Patriots  in  existence  afterwards  DID  NOT  HAVE  ANYTHING  TO  DO  WITH 
MY  DETERMINATION,  except  in  a certain  degree;  if  I didn’t  try  it  that  way,  I 
intended  to  try  it  some  other  way.  I THOUGHT  IT  WAS  A LEGAL  WAY  OF 
GOING  ABOUT  IT.  I saw  Mr.  O’Connell  before  I went  for  examination  and 
HE  TOLD  ME  TO  GO  AHEAD  AND  TAKE  THE  PHYSICAL  EXAMINATION; 
but  not  to  sign  any  papers  or  take  any  oath  that  would  put  me  into  the  military 
law.  He  told  me  that  by  taking  the  oath,  if  I wanted  to  test  it  I would  have  to 
go  and  would  not  have  any  way  out  of  it  if  I took  the  oath.  He  told  me  that 
taking  the  oath  would  put  me  in  the  military  service  as  an  ENLISTED  MAN  AND 
NOT  A DRAFTED  MAN.”  (R.  72,  73.) 

“When  I got  the  notice  to  report  for  military  service,  I went  to  Mr.  O’Con- 
nell’s office  and  told  him  that  I got  my  final  notice  to  appear  at  my  district  board 
in  the  morning  and  Mr.  O’Connell  said  to  me,  ‘Donlan,  do  you  want  to  go?’  I 
said  that  I didn’t.  ‘Well,’  he  says,  ‘it’s  up  to  you,  if  you  want  to  go  now  OR  TEST 
THE  CASE.’  I told  him  I was  willing  to  take  the  consequences  TO  TEST  THE 
CASE,  or  do  what  I could  about  it.  I was  arrested  and  am  out  on  bail  now,  AND 
DETERMINED  TO  TEST  THE  CONSTITUTIONALITY  OF  THE  DRAFT  ACT, 
AND  THAT  IS  WHY  I GAVE  BAIL  AND  WHY  I AM  FIGHTING  THAT  CASE.” 
(R.  73.) 

“I  am  now  defending  this  case  on  which  I am  out  on  bail,  and  have  instructed 
Mr.  O’Connell  to  defend  it,  and  he  has  informed  me  that  the  case  would  have  to 
be  brought  to  the  Supreme  Court  of  the  United  States,  and  the  unconstitutionality 
of  the  draft  act  would  be  set  up  at  the  trial,  so  that  the  record  could  be  prepared 
sufficiently  to  present  it  to  the  Supreme  Court  of  the  United  States,  AND  THE 
UNCONSTITUTIONALITY  OF  THE  DRAFT  ACT  IS  TO  BE  THE  DEFENSE 
IN  THAT  CASE  on  which  I am  out  on  bail.”  (R.  74.) 

“I  have  taken  no  other  steps  to  test  the  law.  Mr.  O’Connell  has  not  told  me 
what  steps  he  is  going  to  take;  I left  mv  case  in  his  hands.  I NEVER  ASKED 
MR.  O’CONNELL  WHY  HE  HAD  NOT  STARTED  A SUIT.”  (R.  74.) 

— This  refers  to  that  “injunction”  .suit  which  the  U.  S.  Attomey,  in  his  ignorance, 
was  continually  claiming  that  the  defendants  could  have  used  as  a test  procedure  and  that 
the  failure  to  do  so  showed  want  of  good  faith;  in  which  he  was  continually  assisted 
by  the  district  judge.  Van  Fleet,  during  the  trial,  thus  prejudicing  the  minds  of  the  jury 
against  the  defendants. 
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So  much  for  Donlan’s  testimony,  which  shows  that  the  attorneys  making  and  signing- 
the  government’s  brief  misrepresented  his  testimony. 

Next  that  brief  says: 

“Carey  was  in  the  same  class,”  which  must  mean  that  he  is  an  American  citizen, 
bom  in  Ireland,  who  hates  England.  But  Stewart  and  Herron  are  American  citizens, 
bom  in  Great  Britain,  yet  loving  England  more  than  the  United  States. 

Next  as  to  Dr.  Hoffman;  and  we  will  quote  from  the  record  and  let  it  speak,  showdng 
another  gross  misrepresentation: 

First,  this  was  an  opinion  not  expressed  before  he  was  on  the  witness  stand,  Sep- 
tember 21,  22,  1917,  and  then  forced  from  him  on  re-cross-examination  with  the  assistance 
of  the  district  judge,  Van  Fleet,  and  used  against  all  the  defendants  at  the  trial,  and 
again  in  the  government’s  brief  in  the  Supreme  Court — a plain  error,  unlawful,  and  one 
of  the  many  similar  outrages. 

We  now  quote  rtom  page  137: 

“I  was  a German  sympathizer  before  the  United  States  entered  the  war 
because  I have  a feeling  for  what  I consider  the  underdog;  it  looked  to  me  like  a 
gang  fight.  I didn’t  object  to  any  one  else  sympathizing  with  any  of  the  other 
belligerents,  yet  I thought  this  country  should  remain  absolutely  neutral,  and  I 
have  always  argued  that  the  United  States  should  not  have  trafficked  in  war 
munitions;  it  was  brought  out  time  and  again  to  place  an  embargo  on  the  traffic 
of  war  munitions  and  the  administration  said  at  the  time  that  that  could  not  be 
done,  that  it  was  out  of  the  question.  After  the  war  was  declared  there  was  an 
embargo  on  foodstuffs  going  to  neutral  countries,  and  I could  not  reconcile  the  two 
different  attitudes  of  the  administration.  We  had  no  quarrel.  I was  neutral  before 
the  war  and  before  the  United  States  entered  the  war.  1 DID  NOT  TAKE  ANY 
PART  ON  EITHER  SIDE  IN  ANY  MEETING  OR  ANY  PUBLIC  SOCIETIES 
OF  ANY  KIND  ADVOCATING  EITHER  SIDE.  I knew  when  I joined  the  Ameri- 
can Patriots  that  there  were  bills  before  Congress  for  the  repeal  of  the  conscrpition 
law.  Several  members  of  the  American  Patriots  have  responded  to  the  call  of  the 
colors.  They  did  not  consult  me  before  they  went.  I don’t  know  whether  they 
consulted  with  Mr.  O’Connell.  The  legal  work  of  the  American  Patriots  was  left 
to  the  attorney.  THE  OBJECTS  OF  THE  CORPORATION  I COULD  NOT  POS- 
SIBLY EXPRESS  MORE  CLEARLY  THAN  THEY  ARE  EXPRESSED  IN  THE 
CIRCULAR  AND  THAT  IS  WHAT  I SUBSCRIBED  TO.  The  American  Patriots 
was  not  expected  and  could  not  finance  more  than  the  two  test  cases  of  Michael 
Donlan  or  the  Mettler  case,  whichever  came  first.”  (R.  137-138.) 

“I  am  a regular  physician  and  surgeon,  duly  licensed  to  practise  in  the  State 
of  California.  I WAS  BORN  IN  CALIFORNIA  AND  HAVE  RESIDED  IN  SAN 
FRANCISCO  MOST  OF  MY  LIFE.  ON  JUNE  5,  1917,  I WAS  A MEMBER  OF 
THE  DISTRICT  BOARD  of  San  Mateo  under  the  draft  act  of  May  18,  1917,  and 
registered  a great  many  people.  The  first  time  I saw  any  of  the  defendants  was 
on  July  21,  1917,  when  I saw  Mr.  O’Connell  at  a meeting  of  the  American  Patriots 
in  the  Assembly  Hall  on  the  second  floor  of  the  Pacific  Building.  I never  had  any 
communication  with  him  in  any  way  prior  to  that  except  that  during  the  day  of  July 
21,  1917,  I called  him  on  the  telephone  and  asked  him  when  there  would  be  a 
meeting  of  the  American  Patriots  and  he  told  me  that  night  at  eight  o’clock,  and  I 
went  down  to  the  meeting.  I saw  none  of  the  other  defendants  that  night.  I saw 
the  defendant  Carey  early  in  August.  My  first  recollection  of  seeing  Wacker  is 
after  he  was  arrested.  I never  saw  Herman  B.  Smith  until  sometime  after  I had 
become  a member  of  the  American  Patriots.  It  was  after  we  opened  headquarters 
in  the  Mechanics  Building.  I saw  David  J.  Smith  a few  days  after  I saw  Herman. 
Somebody  at  the  meeting  of  July  21st,  somebody  asked  for  a statement  of  the 
purposes  of  the  corporation  and  Mr.  O’Connell  made  the  statement.  He  said  sub- 
stantially what  is  the  circular  letter  which  I saw  on  the  morning  of  July  21st  and 
which  is  the  prosecution’s  exhibit  No.  11.” 

So  much  for  Dr.  Hoffman,  and  his  character.  Can  the  attorneys  for  the  government 
say  that  they  are  native  sons?  His  nationality  forms  the  largest  percentage  of  the 
population  of  the  United  States;  Carey’s  and  O’Connell’s  next;  while  that  of  the  attor- 
neys for  the  government  is  almost  the  smallest,  not  more  than  five  per  cent.  Can  they 
show  their  ancestry  was  not  on  the  rebel  side  in  the  Civil  War?  We  have  heretofore 
seen  the  “character”  of  the  district  judge.  United  States  Attorney,  and  Assistant  United 
States  Attorney.  We  have  again,  seen  the  attorneys  signing  the  brief,  deliberately 
concealing  as  well  as  misrepresenting.  Can  that  be  said  to  be  fair,  honest,  and  with 
strict  fidelity  to  the  Supreme  Court?  What  kind  of  character  does  it  show? 

We  have  seen  that  it  is  settled  law  that  motives  are  immaterial. 

Again,  on  page  16  of  their  brief,  the  government  attorneys  say: 

“Men  are  not  judged  by  the  secret  intent  of  their  minds  (for  as  the  old  judge 
said,  the  devil  himself  knows  not  the  thoughts  of  man),  but  by  their  acts.” 
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Then  what  was  the  purpose  of  those  attomeys  in  referring  to  the  ancestry  and 
motives  of  Hoffman,  O’Connell,  Carey,  and  now  of  Wacker?  Was  it  the  desperateness 
of  their  cases  that  drove  them  to  it? 

“Wacker  from  his  name  appears  to  be  of  Gennan  descent.”  What  a teri-ible  crime! 
He  should  be  burned  at  the  stake!  But  only  Britishers  would  think  of  it. 

“He  filed  one  of  the  so-called  O’Connell  Exemption  Claims.” 

So  did  Murphy,  McCullough,  Westerfeld,  Lame,  Mettler,  Christmann,  Hirshman  and 
Guiney,  and  all  were  members  of  the  American  Patriots;  and  the  government  dismissed 
all  of  them  without  trial,  although  the  chai'ge  was  the  same  as  against  Wacker,  Cax’ey, 
Hoffman  and  O’Connell. 

“And  believed  that  England  was  running  the  country.”  Nearly  everybody  else 
believed  it  at  the  same  time.  NOW,  EVERYBODY  KNOWS  IT,  and  it  is  proclaimed 
from  nearly  every  platform  and  in  every  newspaper  and  magazine. 

Admitting  that  he  believed  it,  what  was  his  duty?  Was  it  not  to  stop  it  if  he  could? 
Was  not  that  the  duty  of  eveiy  citizen?  Did  he  try  to  stop  it  by  force,  or  by  an  appeal 
to  the  courts.^  The  same  record  and  examination  show  that  he  too,  was  a native  son. 
Should  he  go  to  prison  because  he  believed  that  John  Bull  was  running  the  country — 
for  his  beliefs  and  opinions?  We  have  seen  that  the  higher  courts  decided  NOT. 

As  to  the  Smiths,  against  whom  they  say  the  woi’st  things  of  all,  we  offer  no  excuse 
whatever  for  them.  They  were  guilty  of  what  the  government  says  they  were.  But 
the  government  does  not,  and  cannot  say,  the  same  things  about  any  of  the  other 
defendants.  These  things  were  done  June  2nd,  3rd,  and  July  3rd,  1917;  but  we  did  not 
have  anything  to  do  with  them,  and  did  not  know  the  Smiths  were  in  existence,  before 
July  3,  1917;  and  Carey  and  Hoffman  did  not  know  of  their  existence  until  in  August. 
They  were  the  government’s  scoundrels  and  criminals,  NOT  OURS.  The  government 
used  them  as  plants  in  the  corporation  and  indictment,  to  offer  their  acts  and  sayings 
against  us,  to  convict  us,  and  then  to  protect  them;  and  to  prove  it,  they  were  sentenced 
to  only  one  year  in  the  county  jail,  making  it  a misdemeanor  only,  and  on  August  7, 
1920,  a month  before  any  of  the  defendants  started  to  serve  their  sentences,  THE  GOV- 
ERNMENT RECOMMENDED  AND  SECURED  A PARDON  FOR  BOTH  THE 
SMITHS,  and  at  the  same  time  REFUED  TO  CONSIDER  A PARDON  FOR  THE 
OTHER  DEFENDANTS.  Worse,  the  applications  for  pardon  were  endorsed  by  Judge 
Van  Fleet  and  Mrs.  Adams,  the  prosecuting  attorney.  AFTER  THAT,  how  can  they 
complain  of  anything  said  or  done  by  the  other  defendants!  What  inconsistency  and 
hypocrisy!  The  govemment  further  on  its  brief,  denounces  the  Smiths  more  severely, 
and  Judge  Van  Fleet  in  his  charge  did  the  same  thing. 

The  statement  as  to  Sei’bin  above  quoted,  is  an  absolute  falsehood.  The  maker  must 
have  knowm  it  was  a falsehood  when  he  made  it,  as  the  record  must  have  been  before 
him.  Neither  could  the  tearing  down  of  the  posters  have  anything  to  do  wth  the 
American  Patriots  or  the  case;  and  it  was  not  a part  of  the  government’s  case,  but 
brought  out  on  cross-examination  of  Serbin,  and  permitted  in  evidence  by  the  judge,  Van 
Fleet.  The  government  knew  that  Dr.  Hoffman  testified  Serbin  was  only  fifteen  years  of 
age,  and  an  office  boy;  they  knew  that  only  citizens  who  were  registered  voters  could 
become  members.  He  never  was  assistant  secretary,  he  never  was  a member.  Why 
should  his  outside  conduct  be  brought  in  again.st  defendants?  Louis  Serbin  was  never  a 
defendant.  Why  are  his  actions,  in  the  latter  part  of  June  or  early  in  July,  1917  (Tr. 
p.  110)  brought  in  here?  For  what  purpose?  Is  it  because  there  are  no  actions 
of  the  defendants  they  can  ba.se  a charge  on  ? 

Again,  on  page  21; 

“After  seeing  O’Connell  in  the  jail  joined  the  American  Patriots.”  (R.  110.) 

This  is  absolutely  false.  The  same  page  110  says:  “On  account  of  my  age  I was 
not  even  eligible  to  membership.”  The  by-laws  (Tr.  p.  84)  and  the  membership  circu- 
lars also  show  that  he  could  not  be  a member,  as  also  appears  from  page  23  of  their  brief. 
Why  lie  about  it?  Because  their  case  is  so  desperate? 

Again,  on  page  21:  “Mrs.  Kraus  . . . CHANGED  her  name  to  Malloy,  wdth 

O’Connell’s  approval.”  What  a mean  falsehood!  He  does  not  cite  the  page  of  the  record, 
but  we  will,  and  quote  the  testimony  of  the  government’s  oxvn  witness,  Mrs.  Manley,  on 
page  76,  concerning  “Mrs.  Kraus,  whose  maiden  name  was  Margaret  Malloy;”  again, 
on  page  77,  “At  the  time  I called  up  Mr.  Yost’s  office  I had  abandoned  the  idea  of  becom- 
ing a part  of  the  organization.  Mi’s.  Kraus’  maiden  name  is  Margaret  Malloy.  I don’t 
remember  exactly  what  was  said  at  the  time  we  were  there,  about  the  names  we  should 
use.  I think  .she  spoke  about  her  name  being  a German  name,  and  that  her  maiden  name 
was  Margaret  Malloy,  an  Irish  name.”  “The  first  time  I ever  saw  Mr.  O’Connell,  I was 
brought  in  his  office  by  Mr.  Yost,  Miss  Malloy  (Mrs.  Kraus)  was  with  me.” 

Again,  on  page  S3,  from  another  government  witness.  Miss  Malloy  (Mrs.  Kraus) 
herself,  who  said:  “At  that  time  Mr.  O’Connell  was  very  desirous  of  having  Mrs.  Dlan- 
ley’s  and  my  name  on  the  document.  I asked  Mr.  Yost  if  he  was  going  to  sign  and  he 
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said  no,  that  he  had  a German  name;  I asked  the  young  man  sitting  next  to  me,  Mr. 
Goetting,  if  he  was  going  to  sign,  but  he  said  he  also  had  a German  name.  I said  my  plea 
is  that  I have  a German  name;  Mrs.  Manley  then  spoke  up  and  said,  ‘Sign  your  name 
Malloy,’  and  Mr.  O’Connell  said,  ‘That  is  a very  good  suggestion,  it  will  remove  every 
suspicion  of  its  being  a German  organization.’  ” 

The  attorneys  for  the  govemment  should  at  least  play  fair  with  the  Supreme  Court 
of  the  United  States — if  not  with  the  defendants! 

Again,  on  pp.  21,  22,  “She  had  a son  subject  to  the  draft  and  wanted  O’Connell  to 
tell  her  ‘What  can  be  done?’  What  she  did  was  to  join  the  American  Patriots,  and  told 
O’Connell  her  son  had  flat  feet,  and  might  not  be  accepted.  She  placed  reliance  on  the 
examining  physician,  as  well  as  O’Connell  and  the  Constitution.” 

Well,  well,  wasn’t  that  terrible?  Why  did  she  not  encourage  and  assist  in  a 
gross  violation  of  the  Con.stitution,  as  well  as  a possible  loss  of  her  son  in  violating  that 
Constitution.?  The  best  “friends”  of  the  Constitution  are  those  who  will  not  allow  it  to 
be  violated,  without  appealing  to  the  law  and  the  courts  to  prevent  the  violation. 

That  no  fault  could  be  found  with  Mrs.  Manley  and  Mrs.  Malloy  is  settled  by  the  fact 
that  both  were  indicted  with  Mr.  O’Connell  and  both  were  dismissed  before  trial. 

We  now  have  the  “characters”  of  all  presented  to  us,  and  we  think  it  is  plain  that 
the  lowest  characters  are  those  conducting  the  prosecution.  We  are  satisfled. 

Enor  7. 

Everybody  knows  that  it  is  not  only  lawful,  proper,  and  reasonable,  but  necessary,  to 
secure  new  members  of  an  association  or  corporation,  in  order  to  do  business,  or  operate. 
Therefore,  means  and  methods  to  SECURE  NEW  MEMBERS  are  not  only  lawful  and 
proper,  but  necessary.  One  of  the  necessary  methods  is  by  publicity  and  adveiTising  of 
what  the  corporation  is,  and  the  necessity,  or  advantages,  or  reasons  why  people  should 
become  members  of  that  corporation  or  association.  Therefore,  using  moving-picture 
slides,  wagons  on  the  streets,  circular  letters  mailed  and  distributed,  are  the  common, 
lawful  and  necessary  MEANS  used. 

The  next  statement  in  the  government’s  brief,  however,  is  as  follows: 

“Letters  were  prepared,  such  as  exhibit  2 (which  we  will  quote  hereafter) 
for  soliciting  membership  in  the  association.  There  was  a mailing  list,  which 
apparently  was  not  found  or  produced.  Serbin  says  it  contained  about  200  names. 
(R.  110.)  Gray  says  that  while  he  was  there  300  or  400  pieces  were  sent  out 
(R.  64.)  We  have  no  way  of  telling  to  whom  these  letters  were  sent,  but  Gray 
says  that  all  the  members  he  knew  of  were  either  of  draft  age  or  were  looking 
to  get  somebody  else  out  of  the  draft.  (R.65.) 

This  is  a deceiving,  unfair  statement.  What  the  record  says  is  as  follows: 

“All  the  members  during  the  time  I was  there  were  either  of  draft  age  or 
were  looking  to  get  somebody  else  out  of  the  draft.  ...  I don’t  mean  to  tell 
the  jury  that  everybody  that  came  into  the  office  were  within  the  draft  age;  every- 
one that  I remember  of  those  that  joined  the  organization  was  within  the  draft  age. 
As  I remember,  I should  judge  ABOUT  TEN  JOINED  THE  ORGANIZATION 
WHICH  INCLUDED  FIVE  OR  SIX  WHICH  CAME  DOWN  FROM  LODI;  I 
don’t  remember  the  other  four,  but  these  ten  were  within  the  draft  age.  I can 
only  recall  one  name  of  the  ten,  that  is  Samuel  Lockemeyer,  and  I am  not  sure  he 
was  a member.” 

Six  of  the  defendants  and  four  of  the  witnesses  were  members,  so  he  was  safe  in 
saying  ten.  These,  maybe,  were  the  ten,  so  far  as  his  testimony  was  concerned.  How 
different  is  the  whole  truth  from  that  deceiving  statement! — What  are  the  “characters” 
of  persons  who  will,  under  their  oaths  as  attorneys,  make  such  a false,  deceiving  state- 
ment to  the  Supreme  Court  of  the  United  States? 

The  record  also  shows  that  all  the  members  from  Lodi  within  the  draft  age,  entered 
the  service! 

Error  8. 

“Serbin  testifies  that  the  majority  of  the  members  were  of  draft  age,  and  that  on  a 
list  of  1,250  shown  him,  three-quarters  were  within  the  draft  age.  (R.  111.)” 

We  are  thankful  for  this  quotation,  because  it  enables  us  to  disclose  some  of  the 
fraudulent,  wicked  tricks  of  the  prosecution  in  this  case,  in  addition  to  those  to  which 
we  have  heretofore  called  attention. 

Louis  Serbin  was  only  a little,  foolish,  wilful  office  boy,  15  or  17  year's  of  age,  and 
yet  the  government  seeks  to  rest  a part  of  its  case  on  his  testimony;  and  worse  than 
that,  it  gives  a deceiving  statement  of  a part  of  that  testimony,  and  a part  that  they 
knew  they  had  wilfully  changed  in  their  amendments  to  the  bill  of  exceptions,  which 
amendments  Judge  Van  Fleet  allowed  without  hearing  or  examination.  We  now  quote 
from  the  testimony  of  Serbin  in  the  same  record,  as  follows : 
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“I  was  seventeen  years  of  age  on  August  20th.  I worked  at  one  time  in  the 
office  of  the  American  Patriots.  I was  not  even  acquainted  with  Mr.  O’Connell 
before  July  3rd.”  (This  was  changed  from  July  13th.)  “That  was  the  first  time 
I saw  him.  (R.  108.)  I was  born  in  Russia.  I haven’t  any  business.  I am  under 
arrest  now  for  tearing  dowm  recruiting  posters  before  I ever  saw  Mr.  O’Connell. 
Mr.  O’Connell  first  saw  me  when  I was  in  jail  July  3rd.  He  came  up  there  with 
my  brother  that  day  before  the  American  Patriots  was  organized.  I was  not 
connected  with  Mr.  O’Connell’s  office.  1 just  came  to  see  him  there  several  times 
regarding  my  case.  About  a week  after  I had  been  arrested  I did  soem  errands 
around  the  office  for  Mr.  O’Connell  as  a messenger  boy  for  him  as  a matter  of 
courtesy  to  Mr.  O’Connell  who  was  handling  my  case.  My  brother  hired  him.  I 
was  drawing  a salaiy  of  $10  a week  from  the  American  Patriots  and  stopped 
about  August  first.  On  account  of  my  age  I was  not  even  eligible  to  membership. 
(R.  110.)” 

“I  found  the  mailing  list  in  the  office.  I do  not  know  who  brought  it  in. 
There  wei-e  about  200  names  on  it.  One  was  in  Seattle,  some  others  were  outside 
of  the  city.  They  were  not  all  German  names.  1 don’t  know  whei’e  the  list  is; 
I don’t  think  it  was  there  when  I left  the  organization.  I saw  the  list  and  asked 
Mrs.  Malloy  what  was  to  be  done  with  it,  and  she  told  me  I was  to  use  it  as  a 
mailing  list.  No  one  else  gave  me  instructions  to  do  so.  THE  NAMES  WERE 
ALL  f OREIGN  TO  ME,  but  they  were  not  all  foreign  names.  About  five  per  cent 
were  foreign  names.  The  majority  of  the  members  were  of  draft  age.  I don’t 
know  whether  Henry  Christman  and  Sam  Lockemeyer  were  of  draft  age,  but  I 
believe  they  were.  Of  the  list  of  1,250  names  YOU  HAND  ME,  three-quarters  would 
be  of  draft  age,  I believe.  I HAVE  NO  IDEA  WHAT  PERCENTAGE  of  the  per- 
sons I sent  literature  to  were  of  draft  age.  I SIMPLY  SAW  THE  LIST  IN  THE 
OFFICE  and  Mrs.  Malloy  told  me  to  send  each  one  a circular.  I sent  only  a 
circular.  (R.  110,  111.)  The  headquarters  were  opened  the  latter  part  of  July 
and  I immediately  went  to  work  there.  Mrs.  Malloy  directed  me  as  to  what  was 
to  be  done  and  I obeyed  her  orders.  Circulars  were  sent  out  to  some  addresses. 
Mr.  O’Connell  never  sent  out  any.  I sent  them  out  to  certain  addresses  given  me.” 
(R.  109.) 

From  the  foregoing  reference  to  the  list  “you  hand  me,”  it  does  not  appear 
that  it  was  even  pretended  that  these  persons  were  members,  or  that  the  ages  of  the  per- 
sons named  were  not  on  that  list.  As  a matter  of  fact  and  truth,  he  said  250  names,  NOT 
1250.  THE  “1”  WAS  PREFIXED  IN  THOSE  AMENDMENTS  TO  THE  BILL  OF 
EXCEPTIONS!  Yet,  after  all  that  juggling,  there  was  no  ground  whatever,  for  that 
deceiving,  lying  statement  in  the  brief,  that  he  was  shown  a list  of  1,250  MEMBERS. 

Dr.  Hoffman  testified:  “I  have  seen  probably  75  per  cent  of  those  who  joined  the 
American  Patriots,  and  off-hand  I should  judge  probably  ten  per  cent  were  within  the 
draft  age.  I know  of  only  two  men  who  have  been  called  to  the  colors.”  (R.  132,  133.) 

All  of  their  statement  was  immaterial  and  irrelevant  to  the  merits  of  the  case. 

Error  9. 

Their  brief  continues: 

“This  letter  thus  sent  broadcast  to  such  people  with  reference  to  the  American 
Patriots  and  their  objects,  stated: 

The  American  Revolution  was  fought,  won,  and  the  Republic  established  by 
‘Sons  of  Liberty,’  an  organized  minority,  in  spite  of  the  opposition  of  Tories, 
grafters,  and  grovellers  before  wealth  and  office  in  those  days,  assisted  as 
they  were  by  the  purchased  press,  suppressing  the  truth  and  publishing  lies, 
for  the  purpose  of  scaring  or  humbugging  the  people.  At  present  all  that  these 
American  heroes  fought  for  and  won  is  in  extreme  danger  of  being  lost.  To  save 
the  Republic  we  have  therefore  organized  the  American  Patriots — the  name 
alone  signifies  everything  sufficiently^ — and  as  evidence  that  we  mean  business, 
we  incoi-porated  under  the  laws  of  the  State  of  California  July  14,  1917,  and  as 
the  objects  and  pui-poses  of  the  corporation,  filed  with  the  Secretary  of  State, 
the  following  statement.  . . . 

“It  then  gives  the  pm-poses  of  the  Patriots  as  stated  in  the  articles  of  incor- 
poration, in  which  the  Constitution  is  to  be  maintained  and  enforced  to  the  last 
breath,  but  in  which  nothing  is  said  of  the  enforcement  of  the  laws,  they  presuma- 
bly being  in  violation  of  the  Constitution  in  so  far  as  they  are  displeasing  to  the 
Patriots.  The  letter  concludes : 

It  is  plain  from  the  above  that  members  of  AMERICAN  PATRIOTS  must 
be  real  genuine  patriots,  not  humbugs  or  ‘shoneen.’  No  matter  where  you  or 
your  ancestors  were  bom,  if  you  are  now  an  American  citizen  and  a real  gen- 
uine patriot,  you  are  requested  to  join  us  at  Room  714  Mechanics  Building,  cor- 
ner Market  and  Mason  Streets,  San  Francisco,  Cal. 

“ ‘Shoneen,’  according  to  Murray,  is  a tei-m  of  contempt  used  in  Ireland  for 
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a small  landlord,  who  has,  or  pretends  to  have,  an  English  education  or  ideas. 
The  American  Patriots  would  have  to  be  recruited  from  the  Irish  ‘Patriots’  if  they 
were  to  understand  this  term.” 

“Members  were  also  solicited  by  a wagon  dr’awn  through  the  streets,  covered 
with  signs  reading:  ‘John  Bull  and  his  agents  are  ruling  and  mining  us.  What 
are  you  doing  about  it?  Join  American  Patriots,  714  Mechanics  Building,  Market 
and  Mason.’  Ex.  8.” 

“Some  pretense  of  a claim  is  made  by  counsel  (Brief  pp.  50,  51)  that  there 
was  no  proof  of  any  connection  between  the  wagon  and  ‘the  American  Patriots.’ 
But  besides  the  decisive  fact  that  the  defendants  never  denied  in  any  way  their 
responsibility  for  this  propaganda  (nor  for  the  moving  picture  slides),  the  con- 
nection is  directly  admitted  and  boasted  of  by  O’Connell  in  his  speech  of  August 
21  (Defendants’  Exhibit  D),  and  the  driver  of  the  wagon  testified  to  it.  (R.  112. 
See  also  R.  106,  141.)” 

Errors : 

1.  The  lawfulness  of  all  these  acts  is  admitted  when  he  says  they  were  done  in 
soliciting  members  and  for  the  purpose  of  securing  more  members.  Therefore  they 
could  not  constitute  a crime  or  any  part  of  a crime.  The  fact  that  no  prosecution  was 
begun  against  the  coi-poration  or  any  of  its  members  for  sending  out  the  circulars,  or 
the  wagon,  is  conclusive  proof  that  the  prosecution  did  not  consider  either  or  both  a 
crime. 

2.  Is  there  any  real  patriotic  American  citizen  who  can  object  to  those  expressions. 
If  true,  what  was  his  or  her  duty  ? 

3.  They  are  not  only  true,  but  no  evidence  or  even  claim  was  offered  that  they  were 
false.  Does  not  everybody  NOW  KNOW  that  they  were  trae? 

4.  We  have  seen  that  whether  opinions  or  statements  of  fact,  they  violated  no  law. 

5.  Again,  the  attorneys  for  the  government  convict  themselves  of  attempting  to 
deceive  and  take  advantage  of  the  Court.  The  question  he  is  arguing  is  whether  there 
was  any  competent  material  evidence  presentd  TO  THE  JURY,  warranting  the  verdict 
of  guilty.  The  government  attorneys  knew  that  the  speech  of  August  21  was  never  read 
to,  or  presented  to,  the  jury.  They  also  knew  that  August  6,  1917,  was  the  date  of  the 
arrest,  and  the  end  of  any  alleged  conspiracy,  and  that  anything  happening  after  that 
was  not  material  or  relevant  evidence.  They  also  knew  that  it  was  not  in  the  record  and 
that  defendants  did  not  have  any  copy.  Therefore  there  was  not,  and  could  not  be,  any 
evidence  that  O’Connell  admitted  or  boasted  of  the  wagon. 

6.  They  show  their  ignorance  of  the  laws  of  proof  when  they  say,  “But  besides 
the  decisive  fact  that  the  defendants  never  denied  in  any  way  their  responsibility  for 
this  propaganda.”  Does  not  everybody  know  that  it  is  for  the  government  to  prove 
everything  beyond  a reasonable  doubt?  Does  not  everybody  know  that  the  defendants 
need  not  deny  anything,  but  remain  mute  in  a criminal  case,  and  unless  the  government 
proves  every  essential  fact,  it  is  settled  that  the  fact  does  not  exist  ? 

7.  Again,  the  records  contradict  their  statement  wherein  they  say,  “and  the  driver 
of  the  wagon  testified  to  it.”  We  quote  all  the  testimony  of  the  driver  from  the  records: 
“I  drove  the  wagon  for  the  American  Patriots  advertising  their  mass  meeting.”  The 
same  records  show  that  that  mass  meeting  was  on  August  21,  1917,  and  the  same 
records  show  that  the  John  Bull  wagon  was  stopped  and  arrested  and  ended  August  6, 
1917. 

8.  They  say  “see  also  R.  106,  141,” — which  do  not  contain  any  testimony  of  the 
driver.  We  will  now  quote  everything  on  that  subject  on  those  pages.  On  p.  106  is 
the  testimony  of  Edgar  C.  Walker,  short-story  writer  and  a vice-president  of  American 
Patriots.  He  testified: 

“I  did  not  see  any  of  the  wagons  calling  people  to  join  American  Patriots 
traveling  on  the  street.  I saw  one  in  a stable  and  all  I saw  on  it  was  American 
Patriots.  I knew  that  this  wagon  or  the  other  one  was  being  operated  up  and 
down  the  streets  of  San  Francisco.” 

That  is  all,  and  every  intelligent  person  will  see  that  there  is  nothing  as  to  who  put 
out  any  wagon,  or  who  was  responsible  for  any,  and  that  is  the  point. 

Page  141  is  Dr.  Hoffman’s  testimony,  and  all  on  the  point  is  as  follows : 

“I  do  not  know  of  any  other  way  of  raising  the  money  to  test  this  act  than  by 
the  use  of  the  teams  and  moving  pictures  and  the  sending  out  of  the  circulars. 
The  purpose  of  sending  out  the  wagons  and  having  the  moving  picture  slides  was 
to  bring  the  people  who  believed  as  we  did  into  the  organization;  that  was  my 
idea.  THERE  WAS  NO  OTHER  PURPOSE  INVOLVED.  I did  not  expect  to 
bring  in  anybody  that  believed  differently.  I didn’t  think  that  that  would  change 
their  mind.  I did  consider  the  statements  on  the  wagon  and  on  the  screens  in  the 
moving  pictures  true.  I am  still  of  that  opinion.  The  American  Patriots  has  not 
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any  means  of  securing  funds  with  which  to  test  the  validity  of  this  act  and  carry 
out  its  purposes  except  in  this  way.  I have  no  means  now  to  test  the  validity  of 
these  acts.  If  it  relies  on  the  present  condition  of  the  American  Patriots 
the  validity  of  the  act  cannot  be  tested.” 

This  is  all,  and  yet  not  one  word  as  to  who  sent  out,  and  is  responsible  for,  the 
John  Bull  wagon.  Thousands  on  the  street  saw  it  probably,  and  believed  the  statements 
to  be  true,  just  as  Dr.  Hoffman,  and  had  the  same  opinions  that  he  expresses. 

Error  10. 

Their  brief  continues; 

“Slides  were  made  use  of  in  15  moving-  picture  theatres,  which  after  quoting 
Webster  and  Clay  to  the  effect  that  President  Jackson  had  usurped  authority  not 
conferred  by  the  Constitution  continued: 

Have  not  Congress  and  the  President  done  the  same  in  the  conscription  act 
of  1917?  Save  the  Constitution  and  yourselves  by  joining  the  American  Pat- 
riots, Inc.,  714  Mechanics  Building,  Market  and  Mason.  Ex.  5.” 

It  would  have  been  fairer  to  the  Court  to  have  quoted  what  was  said,  which  was 
no  more  than  four  lines,  so  that  it  might  speak  for  itself  as  well  as  the  last  three  lines. 
We  wll  quote  it  in  full  and  again  expose  the  liars: 

“Let  all  who  mean  to  die  as  they  live,  citizens  of  a free  country,  stand  together 
for  the  supremacy  of  the  laws.”  Daniel  Webster  in  U.  S.  Senate,  Mai'ch,  1934; 
and  on  the  same  day  the  Senate  passed  a resolution  presented  by  the  great  Henry 
Clay  declaring  that  the  “President  has  assumed  upon  himself  authority  and  power 
NOT  CONFERRED  BY  THE  CONSTITUTION  AND  LAWS,  BUT  IN  DEGROGA- 
TION  OF  BOTH.”  You  swore  to  presence  and  maintain  that  Constitution.  Will 
you  join  us  and  save  it? 

There  were  also  pictures  of  the  signing  of  the  Declaration  of  Independence,  Daniel 
Webster,  and  George  Washington.  The  only  evidence  is  that  the  slides  were  prepared 
and  a contract  made  for  their  display.  But  there  is  not  a particle  of  evidence  that  the 
slide  was  displayed  in  even  one  theatre.  (R.  39,  40.) 

This  is  all  that  the  record  says  about  it  (R.  39): 

“A  slide  to  be  thi’own  on  the  .screen  in  moving  picture  theatres,  being  a picture 
of  the  declaration  of  independence  with  pictures  of  Daniel  Webster  and  George 
Washington  and  requesting  persons  to  join  the  American  Patriots,  alleging  that 
Congress  was  violating  the  Constitution  of  the  United  States.” 

Error  11. 

The  brief  proceeds: 

“Here  is  a direct  inflammatory  appeal  to  individuals  to  save  themselves  from 
the  operation  of  the  conscription  act  by  joining  the  American  Patriots,  with 
emphasis  laid  on  the  fact  that  it  is  incorporated  so  as  to  (as  they  thought)  avoid 
individual  liability.” 

Such  a construction  of  that  evidence  needs  no  answer.  The  evidence  answers  it. 
How  despei'ate  must  the  government  attorneys  have  felt  was  thir  case,  when  they  felt 
forced  to  make  a statement  like  that!  Every  lawyer,  and  every  other  intelligent  person 
will  readily  see  that  the  making  of  this  appeal  was  a highly  patriotic,  lawful,  dutiful 
act.  Its  legality  is  admitted  when  it  is  stated  that  it  was  “requesting  persons  to  join 
the  American  Patriots.” 

Error  12. 

Their  brief  continues: 

“Public  meetings  wei-e  held  which  were  advei’tised  by  such  circulars  as  exhibit 
1.5.  This  announced  that  one  Mills  would  speak  on  ‘Shall  there  be  money  for  War 
and  none  for  Wages?’  and  that  O’Connell  would  speak  on  ‘True  American  Patriot- 
ism.’ It  further  stated:  ‘The  PEOPLE  must  now  save  themselves  and  their 

liberties  by  assembling  at  these  mass-meetings  and  asserting  their  constituional 
rights.’ 

Is  there  anything  wrong  with  the  foregoing?  Will  any  law-abiding,  patri- 
otic citizen  object  to  it  ? How  desperate  must  be  a case  that  requires  the  foregoing  as 
a base! 

But  the  unfaimess  is  shown  again,  when  it  appears  that  their  case  was  made  up  of 
something  said  or  done  before  August  6,  1917,  and  this  mass  meeting  was  in  Dreamland 
Rink  August  21,  1917,  and  therefore  irrelevant,  and  was  so  patriotic  that  they  strenu- 
ously objected  to  a report  of  it  being  put  in  evidence  after  they  put  that  dodger  or 
circular  in  evidence  (R.  142),  and  then  they  managed  to  close  the  case  without  having 
the  report  read  to  the  jury. 

Error  13. 

Their  brief  proceeds; 

“O’Connell  spoke  constantly  at  those  meetings  (see  minutes  Ex.  6)  and  the 
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associates  were  undoubtedly  cognizant  of  what  he  said.  A sample  of  his  utterances 
is  found  in  defendants’  Exhibit  D,  being  a speech  made  at  a meeting  of  the 
American  Patriots  on  August  21.” 

Here  is  another  specimen  of  the  attorney’s  gross  misrepresentation  and  deceit.  He 
wants  the  court  to  understand  that  the  meeting  of  August  21  was  a meeting  of  the 
American  Patriots,  when  he  knew  it  was  not,  and  that  it  was  the  public  mass  meeting 
to  which  he  heretofore  and  hereafter  referred  as  THE  MASS  MEETING.  He  knew 
what  O’Connell  said  at  the  meetings  of  the  American  Patriots,  as  the  government  secret- 
ser\ice  agents  were  there  at  every  meeting  and  asked  Mr.  O’Connell  to  state  the  objects 
and  purposes  of  the  association  or  corporation,  American  Patriots;  and  the  record  con- 
tains the  answers,  which  were  all  the  same,  so  that  at  the  trial  the  United  States 
Attorney  was  forced  to  admit  that  they  were  the  same.  (R.  162,  fol.  257.) 

Ex.  6 is  the  minutes  of  the  corporation’s  meetings.  They  were  all  entirely  different 
from  what  was  said  at  the  mass  meeting.  It  would  have  been  fairer  to  quote  just  what 
O’Connell  said  at  the  meetings  of  the  society,  rather  than  to  lie  about  it.  We  will  now 
repeat  from  the  record,  and  expose  the  lies. 

All  the  government  witnesses,  as  well  as  the  other  witnesses,  testified  that  Mr. 
O’Connell  repeatedly  said  that  the  objects  and  purposes  of  the  American  Patriots  were 
to  raise  funds  enough  to  test  the  constitutionality  of  the  draft  act  before  the  Supreme 
Court  of  the  United  States;  that  the  draft  act,  so  far  as  compelling  military  service  in 
Europe  for  the  purposes  stated  by  the  President,  was  unconstitutional;  that 
everybody  should  register  and  take  the  physical  examination,  following  every 
step  required  by  law;  that  he  (O’Connell)  did  not  want  to  prevent  any- 
body enlisting;  that  it  was  the  duty  of  everybody  who  was  not  going  to  test 
the  constitutionality  of  the  draft  act,  to  enlist;  that  all  the  newspapermen  and  magazine 
writers,  and  others  who  were  advocating  war,  should  be  forced  to  go  to  war  first;  that 
those  persons  who  were  going  to  test  the  act  must  not  take  the  oath,  or  sign  the  roll, 
since  that  would  put  them  in  the  service  as  enlisted  men,  in  which  case  they  would  be 
subject  to  military  law  and  military  courts  and  could  not  sue  out  the  writ  of  habeas 
corpus  in  the  civil  courts  to  test  the  constitutionality  of  the  law.  He  also  said  that 
it  would  cost  about  $5,000  to  bring  the  case  before  the  Supreme  Court,  even  though  he 
received  nothing  for  his  own  services.  THESE  STATEMENTS  WERE  MADE  IN 
ANSWER  TO  THE  QUESTIONS  OF  THE  GOVERNMENT’S  SECRET  SERVICE 
AGENTS,  at  the  meetings. 

The  speech  at  the  mass-meeting  of  August  21,  1917,  was  entirely  different,  as  we 
shall  see. 

The  atrocious  conduct  of  the  government’s  attorneys  is  again  shown  in  quoting  from 
that  speech  which  was  not  presented  to  the  jury;  and  which  was  also  delivered  after- 
August  6,  1917,  the  date  of  arrest  and  the  end  of  any  alleged  conspiracy. 

Error  14. 

Their  brief  proceeds  about  the  speech  of  August  21,  1917,  as  follows: 

“After  defining  American  Patriotism  as  consisting  in  the  support  of  the  Con- 
stitution as  interpreted  by  O’Connell,  and  in  the  resistance  to  all  laws  which 
departed  from  the  Constitution  as  so  interpreted”  (black  letter  theirs — a false 
statement  of  the  speech)  “he  said;  ‘Any  newspaper,  or  person,  or  individual  or 
public  speaker  who  will  advocate  a policy  that  is  sure  to  bring  ruin  and  devasta- 
tion on  this  country  and  the  people  of  this  country,  by  calling  for  millions  of  its 
youngest  and  best  men — load  it  with  a debt  of  seventeen  billions  this  year  and 
forty  billion  dollars  next  year,  and  forty  billion  after  that — load  the  people  with  a 
debt  of  that  kind,  is  an  enemy  to  the  nation  and  a traitor.  (Applause.)” 

— Immaterial,  lawful,  BUT  TOO  TRUE. 

“And  again: 

‘Until  recently  they  thought  war  was  always  popular.  That  is  true  when  the 
war  is  a just  one;  but  not  v-hen  the  people  find  it  is  a v/ar  of  aggression — when  the 
Pope  makes  an  offer  of  peace  and  it  is  rejected,  we  will  know  THEN  that  it  is  a 
war  of  aggression.  THAT  BRINGS  US  TO  ONE  OF  THE  ISSUES  IN  THIS 
CASE  WHICH  WILL  SOON  BE  TRIED.’  ” 

Why  did  they  not  quote  all  of  the  speech?  The  only  answer  is  that  it  must  have 
been  too  patriotic  for  them.  Every  lawyer  and  intelligent  person  knows  that  you  can- 
not otter  in  evidence  to  a court  a few  sentences — YOU  MUST  OFFER  THE  WHOLE 
SPEECH.  But  while  immaterial,  can  any  law-abiding,  patriotic  American  complain  of 
even  the  part  quoted?  Is  it  not  all  true,  and  highly  patriotic? 

Error  15. 

Their  brief  continues: 

“A  legal  opinion  was  prepared  by  O’Connell.” 

This  is  immaterial,  but  absolutely  false,  and  they  knew  there  was  no  evi- 
dence on  which  to  ground  the  statement,  as  we  will  show  hereafter. 
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Error  16. 

“And  was  made  accessible  to  all  members  of  the  Association.” 

This  also  was  false,  and  there  was  no  evidence  to  sustain  it,  as  we  shall  show. 
Error  17. 

“It  is  true  that  some  pretense  is  made  by  counsel  of  claiming  that  the  opinion 
was  not  prepared  by  O’Connell  and  that  the  copies  lying  around  the  office  were 
not  identified  as  being  the  same  as  exhibit  1.  Such  a claim  is  idle. 

Here  is  a confession  that  they  knew  his  statement  was  false,  because  he 
bases  it  on  the  evidence  which  he  hereafter  cites,  which  we  will  now  consider  with  the 
other  evidence,  and  demonstrate  that  there  was  absolutely  no  foundation  whatever  for 
their  statement.  We  will  first  quote  from  their  brief  the  evidence  they  cite  for  their 
statement,  as  follows: 

Serbin  testified  (R.  110):  T saw  the  legal  opinion  which  was  presented  to  me 
by  Mr.  O’Connell  for  the  benefit  of  members  who  came  up  to  the  headquarters.’  ” 
This  is  what  the  record  of  his  testimony  says: 

“I  kept  it  in  the  desk  and  sometimes  I offered  it  to  members  and  sometimes  I 
did  not,  and  when  they  read  it  I put  it  back  in  the  desk  again;  Mr.  O’Connell  had 
instructed  me  to  send  anybody  who  wanted  legal  advice  on  the  subject  to  him, 
(R.  110.)  He  stopped  working  there  about  August  first.”  (R.  110.) 

Dr.  E.  R.  Hoffmann  testified: 

“On  the  night  I joined,  July  21st,  I became  treasurer  of  the  corportaion.  Mr. 
O’Connell  told  those  within  the  draft  age  to  follow  each  step  of  the  law,  and  if 
anything  came  up  that  they  did  not  understand  it  was  to  be  referred  to  him.  All 
the  books  and  papers  have  been  delivered  to  the  court  under  the  subpoena  of  the 
district  attorney.  I NEVER  SAW  THE  OPINION  GIVEN  TO  MR.  MENGEDOTH 
AND  PRODUCED  IN  COURT  UNTIL  IT  WAS  PRODUCED  IN  COURT.  I did 
have  a copy  of  the  opinion  in  the  office  on  hand,  not  under  seal.  I did  not  show 
it  to  anybody.  Nobody  showed  it  to  my  knowledge.  It  was  there  as  a matter  of 
information  to  myself.  There  was  no  particular  use  I could  make  of  it.  The  legal 
opinion  does  not  express  the  objects  of  the  corporation.  I made  no  use  of  the 
opinion.  I didn’t  have  it  there  for  any  purpose  at  all  outside  of  those  who  were 
just  in  the  office  with  me.  It  was  in  the  office.  I didn’t  bring  it  into  the  office.  I 
think  it  was  brought  there  by  young  Serbin,  who  acted  as  our  clerk,  and  when  he 
put  the  seal  on  it  I asked  why  he  did  that.  It  was  the  mere  playful  act  of  a child. 
Mr.  O’Connell  prepared  the  opinion  in  answer  to  the  questions.  The  legal  opinion 
does  not  state  the  initial  purpose  of  the  corporation.  These  questions  were  asked 
him  by  a party  and  replied  to.  I haven’t  any  opinion  on  the  correctness  of  the  law 
stated  in  that  opinion.” 

Tuiming  to  page  106  cited  by  them,  Edgar  C.  Walker,  vice-president,  testified:  “I 
saw  the  legal  opinion.  I do  not  know  whether  it  is  correct  or  not.” 

Error  18. 

The  brief  further  proceeds: 

“Mengedoth  got  it  on  a desk  in  O’Connell’s  office  and  gave  it  back  to  O’Con- 
nell, who  produced  it  without  objection  at  the  trial.  (R.  36.)” 

Again  there  is  deliberate  misrepresentation  and  deceit  attempted.  This  is  proved 
by  quoting  from  the  same  page  of  the  record,  from  the  testimony  of  Mengedoth,  a gov- 
ernment witness,  as  follows: 

“About  August  1st,  my  second  trip,  1 got  the  legal  opinion  in  Mr.  O’Connell’s 
office,  or  the  adjoining  office.  It  was  on  a desk  or  around  there  somewhere.  I 
don’t  know  what  I did  with  it.  Some  of  it  was  typewritten  and  some  written.  There 
was  something  written  in  handwriting  in  different  places.  I believe  I gave  it  back 
to  Mr.  O’Connell.  I was  not  interested  at  all.  I did  not  show  it  to  anybody.  I 
took  it  home  because  it  was  a legal  opinion.  This  was  on  Monday.  I got  home 
Tuesday  night  about  one  o’clock  and  had  to  leave  early  next  morning  for  Fresno 
and  had  no  time  to  show  it  to  the  boys  although  I intended  to  show  it  to  them.” 
Mr.  Yost  testified  that  the  adjoining  office  was  the  common  entrance,  or  reception 
room,  for  Mr.  O’Connell  and  Mr.  Yost.  The  production  of  that  paper  by  Mr.  O’Connell 
without  objection  showed  he  had  nothing  to  fear  from  it,  and  the  government  was 
entitled  to  it  as  a step  in  their  alleged  case. 

Error  19. 

Their  brief  proceeds: 

“Hoffman,  one  of  the  defendants,  testified  (R.  139)  that  Mr.  O’Connell 
prepared  the  opinion  in  answer  to  questions.” 

Another  gross  attempt  to  deceive.  We  have  hereinbefore  quoted  Hoffman’s  testi- 
mony. Hoffman  was  referring  to  the  other  opinion — the  O’Connell  opinion,  not  the  Yost 
opinion — in  the  office  of  the  American  Patriots,  which  was  among  the  papers  delivered 
to  the  United  States  Attorney  on  subpoena,  but  which  they  never  offered  in  evidence. 
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Hoffman  distinctly  testified  that  it  was  NOT  the  Mengedoth  opinion  (Yost  opinion) — 
that  he  never  saw  the  latter  until  it  was  produced  at  the  trial.  The  Mengedoth  opinion 
was  incomplete;  the  other  was  complete  and  given  by  Mr.  O’Connell  to  Serbin  to  bring 
to  the  headquarters,  of  which  headquaiters  Dr.  Hoffman  had  charge,  and  Serbin  had 
ceased  to  work  at  headquarters  BEFORE  MENGEDOTH  PICKED  UP  THAT  OPINION 
LYING  LOOSE  ON  Y9ST’S  DESK,  as  much  as  O’Connell’s  desk,  in  Yost’s  office  as 
much  as  O’Connell’s  office,  being  the  common  public  office  and  reception  room  of  both. 
THEREFORE,  WHEN  IN  THAT  BRIEF  THEY  SAID,  “A  legal  opinion  was  prepared 
by  O’Connell  and  was  made  accessible  to  all  members  of  the  association,”  this  is  an 
attempt  to  have  the  court  believe  that  it  was  the  Mengedoth  (or  Yost)  opinion. 

Error  20. 

Their  brief  continues  as  follows: 

“Wacker,  another  of  the  defendants  said  (R.  118)  that  O’Connell  was  the 
legal  adviser  of  the  association,  and  that  he  saw  the  legal  opinion.  Other  witnesses 
testified  that  it  was  in  the  office  for  the  information  of  anyone  interested  (see  e.  g. 
R.  106).” 

No  one  ever  denied,  but  all  admit,  that  Mr.  O’Connell  was  the  legal  adviser 
of  the  corporation.  Page  118  is  Wacker’s  testimony,  which  is  as  follows: 

“I  saw  one  legal  opinion,  just  glanced  at  it,  and  had  not  seen  it  before  I filed 
my  exemption  claim.  I had  to  join  the  American  Patriots  before  I received  any 
advice  from  Mr.  O’Connell.  He  gave  no  advice  until  after  I had  joined;  then  I 
went  back  to  his  office  and  talked  with  him.  I have  been  secretary  since  August 
13  and  have  produced  here  all  the  records  and  correspondence  that  I had  of  the 
corporation.  I didn’t  engage  Mr.  O’Connell.  I expect  the  corporation’s  attorney 
to  take  my  case  to  the  Supreme  Court  of  the  United  States.”  (R.  118.) 

Page  106  is  the  testimony  of  Edgar  C.  Walker,  who  says,  ‘‘As  an  officer  of  this 
corporation  I saw  the  legal  opinion.’ — Will  those  attorneys  ever  cease  lying  in  their 
brief?  Not  one  testified  as  they  claimed. 

Error  21. 

Their  brief  continues: 

“Moreover,  the  statements  are  in  exact  line  with  the  advice  given  orally  by 
O’Connell  to  every  person  of  draft  age  who  consulted  him.”  (Black  letters  are 
ours.)  “This  opinion  among  other  things,  states: 

“ ‘Question: — Will  they  report  to  exemption  or  examining  boards?’ 

“ ‘Answer: — As  the  boards  might  have  them  take  the  oath  or  sign  some  papers 
putting  them  in  the  military  service  the  safest  way  is  simply  file  an  affidavit  of 
exemption  as  the  best  and  safest  method  of  testing  the  law.’  ” 

Again  an  evident,  vicious  falsehood,  as  every  government  and  other  witness 
testified  that  from  as  early  as  the  middle  of  May,  and  before  June  5,  1917,  down  to  the 
arrest  and  trial,  Mr.  O’Connell  advised  them  all  to  go  before  the  examining  and  exemp- 
tion boards  and  REGISTER  AND  TAKE  THE  PHYSICAL  EXAMINATIONS,  AND 
COMPLY  WITH  AND  FOLLOW  EVERY  STEP  OF  THE  LAW;  and  then  the  next 
move  would  be  on  the  part  of  the  government  (calling  them  into  service,)  when  it  was 
for  each  to  decide  whether  he  would  respond  and  sign  the  roll  and  take  the  oath,  OR 
REFUSE  TO  TAKE  THE  OATH  OR  SIGN  THE  ROLL,  IN  ORDER  TO  TEST  ON 
HABEAS  CORPUS  THE  CONSTITUTIONALITY  OF  THE  DRAFT  ACT.  So  many 
witnesses  testified  to  this,  that  the  United  States  Attorney  admitted  in  open  court  that 
Mr.  O’Connell  made  the  same  statement  all  the  time;  and  the  district  judge,  in  denying 
the  motion  to  direct  an  acquittal  at  the  close  of  the  government’s  evidence,  said  that 
there  was  absolutely  no  evidence  that  Mr.  O’Connell  advised  anyone  not  to  register  or 
take  the  physical  examination. 

Moreover,  the  Mengedoth  opinion  says:  “The  safest  way  is  not  to  go,  but  simply 
file  an  affidavit  of  exemption.”  Their  brief  leaves  out  those  words.  Why?  Because 
they  intended  to  deceive  the  Court,  FOR  ON  PAGE  20  OF  THEIR  SAME  BRIEF, 
THEY  SAY:  “During  May  and  June  he  had  been  in  conference  with  persons  who 

objected  to  being  drafted.  '.  . . Mr.  O’Connell  said,  ‘You  register.’  Mr.  O’Connell 
said  that  registering  was  merely  taking  a census  and  then  after  you  submit  to  the 
physical  examination.  Then  the  next  move  was  on  the  part  of  the  government. 
(R.  124.)”  Again,  showing  the  intent  to  be  unfair,  why  did  not  they  quote  the  answer 
to  the  first  question  in  that  Mengedoth  opinion,  which  says:  “A  test  in  the  courts  is 
the  ONLY  method  to  finally  determine  it,”  i.  e.,  the  constitutionality  of  the  draft  act? 
The  above  advice  quoted  as  given  by  Mr.  O’Connell  was  after  the  passage  of  the  con- 
scription law  and  before  June  5.  (R.  125.) 

Another:  In  the  answer  to  the  fifth  question  it  says:  “The  case  cannot  be  heard 
before  December  or  January,  and  a decision  may  not  be  rendered  until  February  or 
March,  1917.” 
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Now,  the  record  shows  that  Mr.  O’Connell  said,  August  4th — two  days  before  the 
arrest — and  in  July,  that  the  case  would  be  DECIDED  within  three  or  four  months  from 
that  time,  which  would  mean  November  or  December  at  the  LATEST;  and  to  those 
present  who  doubted  it,  he  said  he  had  more  confidence  in  the  Supreme  Court  than  they 
had.  (R.  58.)  Moreover,  this  prediction  was  also  made  at  Lodi,  to  the  parishioners  of 
Mengedoth,  who  were  members  of  the  American  Patriots. 

Again:  the  record  also  shows  that  the  government’s  witness.  Miss  Barkley,  testified 
that  she  typewrote  that  opinion  for  Mr.  Yost,  who  gave  it  to  her,  and  she  gave  him 
back  the  copies  of  it  which  she  made  for  him.  (R.  53.)  That  record  also  shows  the 
testimony  of  Mr.  Yost,  that  he  was  preparing  and  ready  to  make  a test  case,  had  been 
looking  up  the  law  and  discussing  it  with  Mr.  O’Connell,  and  that  there  was  one  point 
which  they  could  not  agree  on  and  had  such  disagreements  that  they  ceased  to  use  the 
same  reception  room  and  severed  all  business  relations.  Miss  Barkley  said:  “I  typed 
copies  of  the  legal  opinion  EXHIBIT  NO.  1,  but  I did  that  for  Mr.  Yost,  who  has  an 
office  ADJOINING  MR.  O’CONNELL,  HAVING  THE  SAME  ENTRANCE  ROOM.  I 
made  a few  copies  AND  GAVE  THEM  TO  MR.  YOST.”  (R.  53.)  Yost  testified,  “Many 
times  Mr.  O’Connell  and  myself  wfere  in  accord  on  one  feature  of  the  unconstitutionality 
of  this  act,  BUT  THERE  WAS  ONE  OTHER  ONE  THAT  I WAS  IN  DOUBT,  AND  I 
AM  IN  DOUBT  ABOUT  NOW,  and  we  would  talk  these  things  over.  About  August  4th 
I ceased  to  use  Mr.  O’Connell’s  reception  room.  There  was  a disagreement  between  us 
as  to  the  time  he  was  giving  to  the  American  Patriots,  so  I hired  another  reception 
room.”  (R.  127.) 

But  it  is  all  immaterial,  so  far  as  the  merits  of  the  case  are  concerned;  as  Yost  or 
any  other  lawyer  had  a right  to  draft  a legal  opinion  on  the  draft  act,  or  any  other  law; 
and  even  though  afterwards  pronounced  incorrect,  it  was  no  crime  or  the  foundation  of 
any  crime.  The  government  in  citing  it  furnishes  another  evidence  of  the  desperate- 
ness of  their  case;  and  we  refer  to  it,  and  their  lying  about  it,  as  further  showing  that 
desperateness,  and  the  unreliability  of  the  government’s  attorneys. 

Error  22. 

Their  brief  proceeds: 

“Advice  to  practically  the  same  effect  was  given  by  O’Connell  to  Mengedoth 
(R.  34,  37),  to  Murphy  (R.  41,43),  to  the  persons  at  the  meeting  at  Lodi  (R.  57), 
to  Mettler  (R.  59,  60),  to  Christman  (R.  61),  etc.” 

The  most  effective  answer  to  such  statements  is  to  quote  from  the  pages 
of  the  record  cited  by  them  as  Mengedoth’s  testimony,  as  follows: 

“The  reply”  (to  Mengedoth’s  letter)  “stated  that  the  draft  act  was  unconsti- 
tutional and  it  had  to  be  tested  in  the  court  by  judge  and  jury,  and  the  proper  thing 
to  do  was  to  file  a proper  exemption  affidavit,  and  he  advised  them  to  join  the 
American  Patriots.”  (R.  34.) 

The  following  is  all  on  this  subject  on  page  37 : 

“The  suggestion  that  Mr.  O’Connell  come  to  Lodi  was  first  made  by  the  people 
in  Lodi,  and  I carried  the  message  to  Mr.  O’Connell  and  said  to  Mr.  O’Connell  that 
there  were  so  many  questions  asked  of  me  that  I could  not  think  of  them  all  and 
the  best  way  was  to  go  up  and  let  the  public  and  everybody  ask  questions.  If  I 
understood  it  right,  those  boys  wanted  me  to  go  to  Mr.  O’Connell  about  the  testing 
of  the  constitutionality  of  the  draft  act.  I never  saw  Mr.  O’Connel  until  I went  to 
his  office  about  August  1,  1917,  and  never  in  any  conversation  at  any  time  or  place 
was  anything  said  upon  the  subject  of  obstructing  the  draft  law  or  the  operation  of 
the  draft  law,  or  upon  the  subject  of  obstnicting  any  recruiting  or  enlistment,  or 
about  not  being  registered  or  inducing  or  persuading  anybody  not  to  register 
under  the  draft  law,  or  upon  the  subject  of  not  taking  the  physical  examination, 
under  draft  law  or  any  other  law,  or  about  not  responding  to  any  call,  or  any 
charge  or  anything  else  done  by  the  officers  or  requested  to  be  done  under  the 
draft  law  or  any  other  law,  and  never  heard  Mr.  O’Connell  say  anything  on  any 
of  those  subjects.  Mr.  O’Connell  never  said  anything  to  me  except  what  I have 
previously  told  here.” 

Mui-phy  testified: 

“I  never  saw  Mr.  O’Connell  before  August  4,  1917.  (R.  43.)  Mr.  Carey  went 

with  me  to  Mr.  O’Connell’s  office.  I had  no  conversation  with  Mr.  O’Connell,  and 
I forget  what  he  said.  He  gave  me  a paper  to  fill  out  my  exemption  and  file  that 
exemption  claim.  Daniel  O’Connell  gave  it  to  me  and  told  me  to  read  it  carefully 
and  take  it  out  to  the  physical  examination  board  that  same  Saturday  evening  and 
leave  it  with  the  board,  AND  BE  SURE  TO  GO  BEFORE  THEM  FOR  THE 
PHYSICAL  EXAMINATION  on  Monday;  that  was  all  he  said.  He  said  to  take 
the  physical  examination  but  not  to  sign  any  papers  out  there  at  that  board;  he 
never  told  me  why,  he  never  said  a word  about  an  oath.  I can  read  and  write  the 
English  language  and  understand  it  when  I read  it.  When  I did  not  go  to  take 
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the  examination  whether  for  fear  of  being  arrested  or  any  other  reason,  I was 
violating  Mr.  O’Connell’s  instructions  to  me.  (R.  41.)  I don’t  know  that  Mr. 
O’Connell  said  why  not  to  sign  papers,  or  about  being  put  in  the  military  service, 
or  that  if  we  were  in  the  military  service  we  could  not  appeal  to  the  civil  courts, 
as  the  reason  not  to  sign  any  papers  that  would  put  me  in  the  military  service;  he 
may  have  said  something.  I don’t  know  now  what  he  said;  if  he  did,  I cannot 
remember  what  he  said.  I did  not  understand  what  they  were  saying  or  talking 
about.  When  I first  came  to  Mr.  O’Connell  I told  him  that  I was  ready  to  fight  for 
the  United  States  any  time  but  I was  determined  I would  never  fight  for  England; 
that  was  my  determination  then  and  so  I told  him  repeatedly.”  (R.  43.) 

The  foregoing  is  all  of  Murphy’s  testimony  on  the  point,  and  it  is  plain  there  is  not 
a word  to  support  the  statement  in  the  brief. 

R.  57  is  the  testimony  of  the  reporter,  Ashley  Turner,  on  that  subject,  as  follows: 

“One  of  the  questions,  by  a man  who  stood  up  in  the  middle  of  the  hall  was: 
‘Now,  Mr.  O’Connell,  in  case  we  go  to  the  exemption  board,  what  shall  we  do,  shall 
we  refuse  to  take  the  examination?’  He  said:  ‘No,  I would  not  advise  you  to 
refuse  to  take  the  physical  examination,  but  refuse  to  take  the  oath.’  He  explained 
that  by  saying  that  as  long  as  they  took  no  oath,  they  would  not  be  under  the 
jurisdiction  of  the  military  authorities,  and  prosecution  that  might  follow  if  they 
took  no  federal  oath  would  be  a civil  prosecution.  Later  another  man  asked: 
‘What  would  you  advise  us  to  do  in  case  we  go  there  to  be  examined  and  refuse 
to  take  the  oath  and  they  arrest  us?’  Mr.  O’Connell’s  reply  was,  I am  not  positive 
that  the  word  ‘jail’  was  used,  but  he  said  they  would  be  under  the  civil  law  juris- 
diction and  the  merits  of  their  case  would  have  to  be  tried  out  individually,  and 
that  a new  Congress  would  be  elected  soon  and  would  be  overwhelmingly  against 
the  draft  law,  which  would  be  repealed,  and  his  advice  to  them  was  to  refuse  to 
take  any  oath  but  to  consent  to  an  examination.” 

(The  Congress  elected  was  overwhelmingly  against  Wilson  and  his  administration, 
although  he  went  out  of  his  way  to  have  it  otherwise,  and  they  passed  a repeal  of  the 
draft  law  in  June,  1920,  but  Wilson  refused  to  sign  it.) 

His  testimony  proceeds: 

“Q.  What  did  he  say  about  signing  any  papers,  if  anything  ? A.  He  said  to 
sign  no  papers  whatever.  Something  was  said  about  the  writ  of  habeas  corpus. 
Somebody  asked  the  question,  suppose  a man  goes  to  take  the  examination,  and 
he  is  seized  by  the  military  authorities,  how  is  he  going  to  get  out?  Mr.  O’Con- 
nell said  that  he  must  appeal  to  the  court  for  a writ  of  habeas  corpus  and  have 
the  legality  of  his  seizure  tested  in  court;  and  that  if  they  took  the  oath  that  put 
them  in  as  a member  of  the  military  or  naval  service,  that  they  were  subject  to 
military  law  and  not  to  civil  law,  and  could  not  apply  for  writ  of  habeas  corpus, 
AND  FOR  THAT  REASON,  IF  THEY  WANTED  TO'  REMAIN  UNDER  THE 
CIVIL  LAW,  they  must  not  take  the  oath. 

“Mr.  O’CJonnell  spoke  of  it  as  not  a war  of  defense  and  that  the  Constitution 
did  not  allow  them  to  take  soldiers  out  of  the  country;  that  the  best  counsel  in  the 
country  would  argue  the  case  in  the  Supreme  Court,  and  they  said  that  this  law 
was  unconstitutional  and  were  confident  that  the  Supreme  Court  would  so  decide. 
Hannis  Taylor,  former  Ambassador  to  Spain  and  an  authority  on  constitutional 
law,  was  mentioned,  and  Daniel  Webster  several  times,  too.  To  a statement  that 
the  boys  would  be  over  in  Europe  fighting  before  the  case  was  decided,  Mr.  O’Con- 
nell answered,  “Brother,  I have  more  confidence  in  the  Supreme  Court  than  you 
have.” 

R.  59,  60  is  the  testimony  of  Adam  Mettler,  and  we  quote  everything  on  the  subject 
as  follows: 

“Mr.  O’Connell  in  my  presence  said,  I should  not  take  the  oath  if  I wanted  the 
law  tested,  he  said  not  to  sign  any  papers  that  would  put  me  into  the  military 
service.  When  I went  to  the  exemption  board,  I refused  to  sign  papers,  at  first. 
Then  I found  out  that  that  paper  was  not  the  oath  and  went  out  and  signed  it,  and 
was  released  and  have  been  free  ever  since.  It  was  in  his  speech  from  the  platfonn 
that  I heard  about  not  signing  papers  or  taking  the  oath.  Mr.  O’Connell  told  me 
to  go  and  take  the  examination;  I had  already  registered.  He  told  everybody  up 
there  at  Lodi  to  go  and  take  the  examinations  and  to  follow  every  legal  step,  to 
take  the  legal  course.  This  was  on  Saturday  night  when  the  speech  was  made. 
I requested  somebody  to  phone  Mr.  O’Connell  from  Stockton  and  Mr.  O’Connell 
phoned  back  to  tell  me  to  sign  it  and  I did  immediately.” 

R.  61  is  Christman’s  testimony,  all  of  which  on  the  subject  was  as  follows: 

“I  am  one  of  the  Lodi  boys  and  I joined  the  American  Patriots,  when  I came 
to  the  office  of  Mr.  O’Connell  with  four  others.  Mr.  Mengedoth  was  not  present. 
I never  got  any  papers  from  Mr.  O’Connell’s  office  to  take  home  with  me.  I did 
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not  see  Mr.  O’Connell  at  the  office  of  the  American  Patriots  in  the  Mechanics 
Building.  Dr.  Hoffman  told  us  to  go  to  Mr.  O’Connell’s  office,  and  all  of  us  went 
to  his  office;  we  talked  with  him  about  coming  up  and  making  a speech  at  Lodi 
about  the  American  Patriots  and  explaining  what  it  was  about.  Mr.  O’Connell 
said  nothing  to  me  about  the  American  Patriots  except  that  if  WE  WANTED  TO 
TEST  THE  LAW,  he  would  help.  I WANTED  THE  LAW  TESTED.  I COULD 
NOT  SAY  that  Mr.  O’Connell  said  that  he  would  keep  us  out  of  the  war,  Wt  he 
said  IF  IT  IS  UNCONSTITUTIONAL,  there  will  be  no  danger  of  us  going  into 
the  war.  He  told  us  we  might  be  in  jail  while  the  test  was  being  made  in  the 
courts.  I heai-d  a speech  at  Lodi  and  was  in  his  room  before  the  speech  was  made. 
Mr.  O’Connell  in  mv  presence,  before  we  went  before  the  exemption  board,  told 
us  in  his  office,  THAT  IF  WE  WANTED  TO  TEST  THE  LAW,  we  should  not 
take  the  oath,  and  we  could  take  our  physical  examination,  BUT  THAT  WE 
SHOULD  KNOW  WHAT  WE  ARE  SIGNING  AND  NOT  TO  SIGN  ANYTHING 
THAT  PUTS  US  IN  THE  MILITARY  SERVICE.  He  said  the  reason  why  it  was 
best  to  take  the  physical  examination  was  that  we  might  not  be  fit  to  go  and  that 
we  would  be  all  over  the  thing  if  we  were  not  fit.  He  did  not  sav  that  we  would 
not  have  to  go  to  jail;  HE  SAID  THAT  WE  SHOULD  SIGN  EVERY  PAPER 
THAT  WOULD  NOT  PUT  US  INTO  THE  SERVICE.  At  that  meeting  that  night 
at  Lodi,  I heard  Mr.  O’Connell  say  in  answer  to  somebody’s  question,  ‘Everybody 
should  follow  the  law  and  take  every  legal  step  required  by  the  Act.’  I couldn’t 
just  say  when  he  said  it,  but  I know  he  said  it.  At  the  meeting  there  were  young, 
old  and  middle-aged  people,  and  they  were  all  asking  questions  from  the  different 
parts  of  the  hall;  there  were  quite  a few  questions,  somewhere  around  about 
twenty-five.  All  of  the  questions  received  some  sort  of  an  answer.  Somebody 
asked  about  taking  the  examination  Monday  moming,  and  Mr.  O’Connell  told 
them  to  go  and  take  it  and  he  followed  that  up  by  saying,  “Take  every  step 
required  by  the  law.”  Yes,  I understood  Mr.  O’Connell  told  me  not  to  take  the 
oath  or  sign  any  papers.  That  is  what  I understood  by  the  law.  I remember  Mr. 
O’Connell  answering  that  those  taking  the  examination,  if  they  db  not  want 
to  be  put  into  the  military  service,  IF  THEY  WANT  TO  TEST  THE  LAW,  THEY 
MUST  REMAIN  UNDER  THE  CIVIL  LAW,  and  therefore  when  they  take  the 
physical  examination,  IF  THEY  WANT  TO  REMAIN  UNDER  THE  CIVIL  LAW, 
not  to  take  the  OATH  THAT  WOULD  PUT  THEM  IN  THE  MILITARY  SER- 
VICE. I signed  the  paper  in  consequence  of  Mr.  O’Connell’s  directions. 

The  foregoing  is  all,  and  all  were  govemment  witnesses.  It  is  plain  that  they  do 
not  sustain,  but  contradict,  the  statements  in  the  brief. 

Error  23. 

Their  brief  proceeds,  on  page  29: 

“Large  numbers  of  mimeographed  claims  for  exemption  from  the  draft  were 
prepared,  and  one  was  given  to  every  member  of  the  American  Patriots  who  was 
subject  to  the  draft.  Miss  Barkley,  the  stenographer,  testified  that  she  prepared 
quite  a few  hundred,  that  O’Connell  desired  for  his  trip  to  Lodi.  100  (R.  53.) 
'This  exemption  claim,  leaving  out  immaterial  matter,  was  as  follows:” 

It  is  unnecessary  to  repeat  the  O’Connell  exemption  claim,  as  we  have  fully 
stated  it  before.  The  statement  that  “one  was  given  to  every  member  of  the  American 
Patriots  who  was  subject  to  the  draft,”  is  absolutely  false,  there  was  not  a particle  of 
evidence  to  sustain  it.  It  will  be  noticed  they  cite  no  page  of  the  record. 

The  other  statement  is  misleading,  because  Miss  Berkley  testified  that  Mr.  O’Connell 
refused  to  take  the  copies,  and  that  at  the  time  of  the  trial  she  still  had  them.  (R.  55,57.) 
On  page  53  she  testified: 

“I  could  not  say  how  many  copies  I typed.  I mimeographed  quite  a few  hun- 
dred. T didn’t  do  all  the  work  myself,  different  ones  in  the  office  did  it,  BUT  MR. 
O’CONNELL  DID  NOT  ACCEPT  THE  WORK.  I could  not  say  how  many  copies 
I turned  over  to  him.  I filled  in  a lot  of  these  exemption  claims,  but  I do  not 
remember  any  names.  My  work  is  so  mechanical,  I don’t  remember  things  I do 
write.”  (R.  54,55.) 

Did  the  learned  counsel  for  the  government  know  of  this  evidence  when  they  made 
that  statement?  Of  course  they  did.  Then  why  did  they  make  it? 

Error  24. 

Their  brief  proceeds  (page  33): 

“Claims  for  exemption  of  this  character  were  made  by  defendants  Wacker 
(R.  115)  and  Cai’ey  (R.162)  Ex.  19.  Murphy  and  Carey,  in  addition  each  claimed 
that  he  had  a father  and  mother  in  Ireland  dependent  upon  him  for  support. 
(Exs.  10,  19.)  This  was  false  as  to  Murphy  to  O’Connell’s  knowledge  (R.  41),  and 
Carey  who  took  the  stand  in  his  own  defense  did  not  testify  upon  the  subject. 
(R.  162  et  seq.) 
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The  matter  was  immaterial  to  the  case;  if  the  government  thought  it  material,  they 
should  have  asked  the  questions. 

But  again  the  counsel  is  contradicted  when  he  calls  the  record  as  a witness,  in 
Murphy’s  case.  Referring  to  page  41,  this  is  what  the  record  shows: 

“I  told  Mr.  O’Connell  I had  a father  and  mother  in  Ireland  dependent  upon  me 
for  support,  and  to  a certain  extent  that  was  true;  I send  them  $30.00  or  $40.00 
once  in  a while;  it  must  be  five  or  six  months  since  I sent  them  that  all  at  once. 
Mr.  O’Connell  asked  me  about  these  facts  before  he  put  them  on  the  paper.” 
Again  the  liars  are  exposed. 

Error  25. 

“Neither  the  selective  service  act  nor  the  regulations  issued  by  the  President 
in  any  way  whatsoever  justified  or  permitted  a claim  for  exemption  of  this 
character.” 

Who  said  they  did?  How  can  it  be  material?  The  officials  made  that  claim,  there 
and  now  here,  and  that  is  one  good  and  sufficient  reason  why  we  had  to  compose  this 
one;  therefore,  it  was  necessary  to  prepare  this  form,  and  no  lawyer  will  find  fault 
with  it. 

Error  26. 

Their  brief  then  continues,  after  quoting  forced  opinions  given  on  the  witness  stand 
at  the  trial,  by  one  Gray,  a government  witness,  and  Dr.  Hoffman,  which  were  incom- 
petent and  immaterial;  and  then  proceeds  as  follows: 

“Mengedoth  was  the  pastor  of  a Lutheran  church  at  Lodi  and  had  what  he 
called  conscientious  objectors  in  his  congregation.  In  fact  the  testimony  showed 
that  they  were  simply  persons  of  German  descent  who  wanted  to  keep'  out  of 
the  war.  (R.  34,  37,  59,  60,  61,  62  Ex.  18.)” 

There  is  not  a particle  of  testimony  outside  of  their  names,  and  they  may 
all  have  been  bom  in  Lodi.  Persons  of  German  descent  compose  the  largest  percentage 
of  the  population  of  the  United  States.  The  government  could  get  only  70,000  volunteers 
altogether — so  all  the  others  wanted  to  keep  out  of  the  war.  The  people  of  the  United 
States  voted  to  keep  out  of  the  war,  in  the  election  of  November,  1916,  by  electing  Wilson 
and  a Democratic  Congress,  who  promised  to  keep  us  out  of  the  war. 

Error  27. 

Their  brief  continues: 

“Mengedoth  went  to  San  Francisco  to  see  O’Connell  on  their  behalf  and  sub- 
mitted to  him  at  some  time  a list  of  23  persons  who  wanted  to  joint  the  association. 
(Ex.  18.)” 

It  will  be  noticed  that  they  do  not  cite  any  page  of  the  record  in  support 
of  that  statement.  They  could  not,  because  the  statement  is  absolutely  false.  There 
is  absolutely  no  evidence  whatever,  that  Mengedoth  submitted  to  O’Connell  at  any  time 
a list  of  23  persons  who  wanted  to  join. 

This  is  his  testimony,  and  all  the  evidence  on  the  subject: 

“The  piece  of  paper  with  the  23  names  on  it,  I never  saw  it  in  Mr.  O’Connell’s 
possession,  and  I cannot  remember  ever  giving  it  to  him,  or  anything  about  it.” 
(R.  37.) 

Error  28. 

Their  brief  continues: 

“He  read  the  legal  opinion  and  at  O’Connell’s  suggestion,  advised  his  clients 
that  O’Connell  would  come  to  Lodi  and  make  a speech.” 

There  is  not  one  word  of  evidence  that  he  read  the  opinion.  It  was  not 
“at  O’Connell’s  suggestion”  that  O’Connell  went  to  Lodi,  nor  did  he  go  to  “make  a 
speech.”  This  is  the  evidence  from  the  record: 

“The  suggestion  that  Mr.  O’Connell  come  to  Lodi  was  first  made  by  the  people 
in  Lodi  and  1 carried  the  message  to  Mr.  O’Connell  and  said  to  Mr.  O’Connell  that 
there  were  so  many  questions  asked  of  me  that  I could  not  think  of  them  all  and 
the  best  way  was  to  go  up  and  let  the  public  and  everybody  ask  questions.” 
(R.  37,  38.)  “I  came  to  San  Francisco  and  went  over  to  Mr.  O’Connell’s  office 
and  told  him  there  were  boys  who  wanted  to  join  the  American  Patriots  and 
requested  him  to  write  to  them,  as  they  wanted  to  see  Mr.  O’Connell  and  hear 
him  speak  personally.  I ASKED  HIM  IF  HE  WOULD  COME  OVER  TO  LODI 
AND  ADDRESS  THE  BOYS  OR  SEE  THE  BOYS,  and  Mr.  O’Connell  said  he  was 
willing  to  see  the  boys.  I requested  him  to  write  them  personally,  but  I believe 
he  suggested  he  would  write  one  instead  of  more  than  one,  and  that  he  would 
come  down  to  speak  to  them  or  see  them.”  (R.  35.) 

Error  29. 

Their  brief  continued: 

“This  O’Connell  did,  and  in  the  course  of  his  remarks  said:” — and  they  quote  a part, 
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and  only  a part,  of  that  speech. 

This  shows  the  unscrupulousness  and  want  of  good  faith  to  the  Court  by 
the  govemment  attomeys.  The  issue  is:  Was  there  any  competent,  material  evidence 
before  the  jury,  on  which  to  base  their  verdict.? 

None  of  this  speech  was  read  to  the  jury.  It  was  reported  by  them,  and  they  had  the 
transcript  marked  for  identification,  but  did  not  offer  it  in  evidence,  and  closed  their  case. 
Then  the  defendants  offered  it  in  evidence,  and  the  govemment  strenuously  objected. 
It  was  admitted.  But  we  were  forced  to  close  our  case  without  reading  a word  of  it  to 
the  jury.  The  govemment  attomeys  knew  that.  What  do  you  think  of  their  conduct 
in  quoting  a disconnected  part  as  a part  of  the  case  before  the  jury?  We  will  not  muddle 
the  case  by  quoting  the  speech  here,  but  will  later.  We  have  never  read  the  transcript 
and  do  not  know  the  quotation  is  any  more  correct  than  the  lying  ones  hereinbefore 
pointed  out. 

Error  30, 

Their  brief  proceeds: 

“In  addition,  to  answer  to  questions  he  gave  his  usual  advice  that  no  one 
should  sign  any  papers  which  would  bring  him  into  the  military  service,  that  the 
worst  result  was  a jail  sentence  and  that  a new  Congress  would  repeal  the  law. 
(R.  57,58.)” 

Again  we  have  another  mendacious  attempt  to  deceive  the  Court  BY 
OMITTING  AN  ESSENTIAL  PART  of  “his  usual  advice,”  as  hereinbefore  quoted  from 
all  the  govemment  and  other  witnesses,  and  as  finally  admitted  by  the  United  States 
Attorney  at  the  trial,  which  part  was  and  is,  THAT  IF  THEY  INTENDED  TO  TEST 
THE  CONSTITUTIONALITY  OF  THE  DRAFT  ACT,  they  “should  not  sign  any  papers 
that  would  put  them  in  the  militai’y  seiwice  AS  ENLISTED  MEN  AND  SUBJECT  TO 
MILITARY  LAW  AND  MILITARY  COURTS,  BECAUSE  IF  THEY  DID  SO  THEY 
COULD  NOT  APPEAL  TO  THE  CIVIL  COURTS  AND  CIVIL  LAW  TO  TEST  THE 
CONSTITUTIONALITY  OF  THE  DRAFT  LAW  BY  HABEAS  CORPUS  OR 
OTHERWISE.” 

The  draft  act  itself  imposes  only  a sentence  of  one  year  in  jail  for  any  violation  of 
it,  as  its  highest  penalty;  and  we  have  seen  by  the  decision  hereinbefore  quoted  that  a 
federal  court  cannot  impose  a greater  penalty  than  that  imposed  by  the  new  statute. 

The  new,  and  next  Congress,  elected  in  1918,  did  repeal  the  law,  in  June,  1920, 
although  the  bills  therefore  were  introduced  in  1917  and  1919.  The  prediction  made  in 
1917  was  necessarily  a matter  of  opinion,  which  we  have  seen  could  not  violate  the 
espionage  act;  but  we  find  it  was  a true  and  correct  opinion  and  prediction. 

Error  31. 

Their  brief  proceeds: 

“The  effect  of  this  speech  and  of  the  activities  of  ‘the  American  Patriots’  is 
seen  in  the  evidence  of  Christman,  one  of  these  Lodi  members.  (R.  61.):”  (Black 
letters  are  ours.)  “ ‘I  wanted  the  law  tested;  I did  not  think  the  war  was  right, 
and  I didn’t  want  to  go  to  war.  I could  not  say  that  Mr.  O’Connell  said  that  he 
would  keep  us  out  of  war,  but  he  said  if  it  is  unconstitutional  there  will  be  no 
danger  of  us  going  into  war.  1 guess  he  told  us  how  long  it  would  take  to  get  the 
case  to  the  Supreme  Court,  but  I cannot  remember  how  long  he  said  it  would  be. 
He  told  us  we  might  be  in  jail  while  the  test  was  being  made  in  the  courts.  I 
think  I would  rather  go  to  jail  than  go  to  war.  Mr.  O’Connell  said  nothing  about 
that.  I heard  a speech  in  Lodi  and  was  in  his  room  before  the  speech  was  made. 
Mr.  O’Connell  in  my  pi’esence,  before  we  went  before  the  exemption  board,  told  us 
in  his  office,  that  if  we  wanted  to  test  the  law,  we  should  not  take  the  oath,  and  we 
could  take  our  physical  examination,  but  that  we  should  know  what  we  are  signing 
and  not  sign  anything  that  puts  us  in  the  military  service.  He  said  the  reason 
why  it  was  best  to  take  the  physical  examination  was  that  we  might  not  be  fit  to 
go,  and  that  we  would  be  all  over  the  thing  if  we  were  not  fit.  He  did  not  say 
that  we  would  not  have  to  go  to  jail;  he  said  that  we  should  sign  every  paper  that 
would  not  put  us  in  the  semice.”  (The  black  letters  are  theirs.) 

Can  any  intelligent  person  see  anything  in  the  foregoing  as  the  effect  of 
Mr.  O’Connell’s  speech  of  Saturday,  August  4,  1917,  at  Lodi?  This  testimony  of  this 
govemment  witness  was  given  September,  1917;  and  is  it  not  plain  to  everybody  that 
he  was  determined  to  test  the  law  before  the  speech,  (as  he  says  he  was,)  as  much 
as  he  was  afterwards?  Is  it  not  plain  that  he  had  all  his  opinions  before  as  much  as 
after?  Is  there  anything  criminal,  or  unlawful,  or  wrong  in  what  Mr.  O’Connell  said? 
The  sentence  which  they  italicized — for  what  reason  we  cannot  see — shows  plainly  an 
effort  to  persuade  the  men  to  comply  with  the  law  requiring  physical  examination,  just 
as  Mr.  O’Connell,  in  May,  and  before  June  5th,  tried  to  persuade  them  to  register,  by 
saying  that  requiring  them  to  register  was  no  more  than  taking  a census  and  that 
everybody  must  admit  that  the  United  States  had  a right  to  take  a census  at  any  time. 
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Can  any  intelligent  person  see  any  wrong  in  that?  Is  not  Mr.  O’Connell  to  be  com- 
mended for  his  efforts  in  not  only  advising  and  telling  them  that  they  must  obey  the 
law  and  follow  up  every  step  required  by  the  law,  and  do  everything  legally;  but  in 
removing  all  obstinacy  and  hesitation  by  persuading  them,  by  shovring  that  no  haiTn 
could  come  to  them  and  that  it  was  for  their  interest  and  benefit  to  comply  with  the 
law? 

But  the  wickedness  of  the  quotation  is  again  shown  by  what  was  omitted.  The 
next  prior  sentence  was:  “Mr.  O’Connell  said  nothing  to  me  about  the  American  Patriots, 
except  that  if  we  wanted  to  test  the  law  he  would  help.”  (R.  61.)  “I  was  just  about 
managing  my  own  case.  1 understood  the  paper  I got  from  Wock  was  a claim  of 
exemption,  and  if  they  found  me  fit  on  the  physical  examination  I was  going  to  file  it 
with  the  board,  and  if  I was  not  fit  1 was  not  going  to  file  it.  I don’t  know  that  I was  told 
to  do  that,  but  I never  saw  any  use  in  filing  it  until  after  the  physical  examination.  I 
would  have  taken  the  advice  of  anybody  other  than  Mr.  O’Connell  if  I knew  who  he 
was;  I had  never  seen  any  of  those  fellows  before  and  I had  seen  Mr.  O’Connell  before, 
and  was  ready  and  willing  to  take  his  advice.”  (He  took  the  physical  examination  and 
ser-/ed  in  the  army  in  Europe.  That  shows  the  effect  on  him.  The  government  attor- 
neys knew  it  long  before  they  made  or  filed  that  brief.) 

Error  32 

Their  brief  proceeds: 

“The  general  activities  of  ‘the  American  Patriots’  are  described  by  Miss 
Barkley,  the  stenographer  (R.  53-57),  and  Gray,  the  bookkeeper.  (R.  63-66).” 

Again  the  intent  to  deceive  the  court  shows  itself.  The  impression  is  sought 
to  be  given  that  Miss  Barkley  was  “the  stenographer”  of  the  American  Patriots,  and 
that  Gray  was  “the  bookkeeper”  of  the  American  Patriots.  Both  impressions  would  be 
absolutely  false.  Miss  Barkley  was  only  a public  stenographer  working  occasionally  for 
American  Patriots  and  Mr.  O’Connell,  and  states  she  knew  nothing  about  the  affairs  of 
the  American  Patriots;  and  Gray  was  that  most  despicable  variety  of  creature  who, 
although  an  intimate  friend  of  Dr.  Hoffman,  hired  merely  to  open  a set  of  books,  yet 
immediately  went  to  the  head  of  the  secret  service  of  the  United  States  at  San  Francisco, 
and  engaged  to  spy  and  report  on  his  intimate  friend,  who  had  the  sole  management  of 
the  headquarters,  and  whose  home  and  family  he  was  visiting  during  the  time,  while  he 
kept  them  in  ignorance  of  his  connection  with  the  secret  service. 

On  this  point  Miss  Barkley  testified  as  follows: 

“I  am  a stenographer  at  565  Pacific  Building,  in  the  same  building  where 
Daniel  O’Connell  has  his  office.”  (Mr.  O’Connell’s  office  was  four  floors  above; 
942-4  Pacific  Building.)  “I  have  been  doing  the  work  for  the  American  Patriots 
from  the  time  it  was  organized  up  to  about  a month  ago.”  (The  record  shows 
.she  testified  on  September  14,  1917.)  “I  typed  the  Articles  of  Incorporation,  also 
governm.ent  Exhibit  No.  10,  the  John  Murphy  claim  of  exemption  at  Mr.  O’Con- 
nell’s request.  I was  paid  by  the  month  by  Mr.  O’Connell  and  he  was  in  and  out 
of  my  office  a good  deal.  Mr.  O’Connell  ordered  100  copies  of  the  exemption  claim 
for  Lodi,  but  I did  not  get  them  out  in  time.  I got  them  out  afterwards  but  he 
would  not  accept  them.  I have  the  exemption  blanks  that  Mr.  O’Connell  refused 
to  take.  . . . When  I was  in  the  office  there  were  a lot  of  things  I heard  but 

I was  not  bothering  about  them.  ...  I don’t  know  when  the  draft  was  sup- 
posed to  come  up.  I don’t  know  how  many  days  they  were  coming  or  going;  they 
just  came  up  there.  My  work  is  so  mechanical  that  I do  not  remember  the  things 
I db  write.  I never  heard  Mr.  O’Connell  talk  in  any  other  way  than  nicely  and 
sweetly.  He  always  tried  to  be  sociable  and  amiable,  that  has  always  been  his 
attitude.  All  my  work  for  Mr.  O’Connell  was  done  in  the  outer  office  on  the  type- 
writer while  Mr.  O’Connell  walked  the  floor  and  dictated  it.  There  was  no  secrecy 
at  all  about  it,  so  far  as  the  typing  was  concerned.  In  talking  with  the  people  in 
the  office,  whoever  they  were,  it  was  in  the  outer  office  and  there  was  no  secrecy 
about  it  so  far  as  anyone  there  was  concerned.  I cannot  tell  what  led  up  to  the 
expression  that  Mr.  O’Connell  made,  telling  them  not  to  sign  any  papers  or  not 
to  take  any  oath  at  the  exemption  board,  but  I think  Mr.  O’Connell  said  in  sub- 
stance: ‘IF  you  want  to  test  the  constitutionality  of  the  law  you  must  do  it  in  the 
civil  courts;  if  you  get  into  the  military  service  you  are  subject  to  the  military 
courts  and  cannot  test  the  constitutionality  of  it  here;  NOW  IF  YOU  WANT  TO 
TEST  IT  IN  THE  CIVIL  COURTS,  YOU  CANNOT  TAKE  THE  OATH  OR 
SIGN  ANY  PAPERS  THAT  WOULD  PUT  YOU  INTO  THE  MILITARY  SER- 
VICE, so  don’t  do  anything  that  would  put  you  into  the  military  service.’  I was 
never  a member  of  the  American  Patriots  and  never  was  a member  of  any  organ- 
ization of  which  Mr.  O’Connell  was  a member;  I did  separate  work  for  the 
American  Patriots  and  rendered  separate  bills,  which  they  paid.”  (R.  53,  54, 
55,  56.) 
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We  will  now  proceed  with  the  quotation  in  the  brief: 

“The  foi-mer”  (Miss  Barkley)  “says:  (R.  53,  54,  55):  “When  Mr.  O’Connell 
handed  copies  of  the  exemption  claims  to  parties,  he  would  tell  them  about  signing. 

I could  not  say  the  exact  words,  but  one  time  I heard  him  tell  them  not  to  be 
afraid;  that  if  they  got  mixed  up  to  telephone  him  and  he  would  come  down  and 
take  care  of  them  at  this  exemption  board.  1 heard  him  tell  one  once  not  to  let 
them  bulldoze  him  into  signing  them  or  whatever  they  were  supposed  to  do  with 
them.  I mean  signing  those  1 had  mimeographed.  He  said  they  did  not  have  to 
sign  papers;  that  they  should  not  sign.  I don’t  know  what  he  did  say  about  taking- 
an  oath.  He  said  when  they  took  an  oath  they  were  liable,  and  that  they  should 
not  take  an  oath.  He  .said  in  certain  cases  to  sign  papers  dowm  there  and  in  certain 
cases  not  to  sign  them.  I don’t  know  whether  he  meant  these  exemption  claims, 
or  other  papers,  or  what  he  meant.  Mr.  O’Connell  told  them  if  they  signed  a cer- 
tain paper  they  would  be  liable  to  the  draft.  I filled  in  a lot  of  these  exemption 
claims,  but  I don’t  remember  the  names  of  any,  I remember  the  name  of  McCul- 
lough; I don’t  remember  the  name  of  Carey.  I frequently  filled  in  the  blanks 
myself  on  the  typewriter.  The  business  was  usually  conducted  in  the  reception 
room  of  Ml’.  O’Connell’s  office.  I saw  some  of  the  defendants  around  there;  I saw 
Dr.  Hoffman  there  often.  He  was  secretary  and  treasurer  of  the  American  Pat- 
riots I think.  I have  seen  defendant  Wacker.  I don’t  know  whether  he  was  con- 
nected with  the  American  Patriots  or  not.  I did  not  see  Mr.  Carey  or  the  two 
Smith  boys.  I was  not  in  Mr.  O’Connell’s  office  all  the  time.  I simply  did  the 
extra  work.  His  work  was  mostly  the  American  Patriots’  work — circular  work, 
both  petitions,  exemptions,  blanks  and  letters.  I was  in  and  out  all  hours  of  the 
day.  As  a rale  I did  work  at  his  office  by  appointment,  or  he  sent  for  me,  either 
Mr.  O’Connell,  or  any  of  the  others  up  there  at  his  office.  Mr.  O’Connell,  Dr. 
Hoffman  and  Mr.  Wacker  were  talking  to  people  at  the  office,  but  I don’t  know 
what  they  were  talking  about.  Mr.  O’Connell  said  if  they  signed  any  papers  before 
the  board  they  left  themselves  liable;  that  is  the  way  I understood  it.” 

The  comparison  of  the  foregoing  with  what  was  left  out,  shows  a plain  intention  to 
deceive  the  court,  and  a violation  of  their  oaths  as  attorneys  to  bear  true  fidelity  to  the 
court. 

But  their  brief  proceeds: 

“The  latter”  (meaning  Gray)  “testifies:  T saw  at  the  office  a list  of  names 
of  four  or  five  pages,  about  150  names  on  the  list,  and  they  were  not  members  of 
the  organization.  Mr.  Wacker  prepared  and  mailed  literature  to  the  names  and 
addresses  on  this  list;  he  folded  the  literature  and  put  them  in  envelopes,  which 
were  Mr.  O’Connell’s  personal  envelopes;  they  were  the  same  as  government 
exhibit  No.  11,  and  Exhibit  No.  2 was  also  mailed  out  by  Mr.  Serbin.  This  is  all 
of  the  literature  I know  of  being  mailed  out.  I should  judge  at  two  different 
times  about  300  or  400  pieces  were  sent  out.  While  I was  working  at  the  office  in 
the  Mechanics  Building  I saw  a number  of  young  men  coming  in  and  out  of  the 
office,  who  claimed  they  were  of  the  draft  age.  While  I was  there  working  Dr. 
Hoffman  and  Mr.  Serbin  were  in  charge  of  the  office,  Serbin  being  a boy  of  about 
fifteen  years  of  age,  who  had  charge  of  the  office  when  Dr.  Hoffman  was  away. 
When  these  people  came  in  they  would  ask  what  the  object  of  the  organization  was, 
and  Dr.  Hoffman  would  hand  them  one  of  those  circulars,  and  then  if  they' 
paid  they  were  sent  to  Mr.  O’Connell  for  advice.  I heard  some  of  those  young  men 
tell  Dr.  Hoffman  that  they  didn’t  want  to  go  to  war.  In  answer  to  that  Dr.  Hoff- 
man would  tell  them  that  there  was  only  one  way  to  do  and  that  was  to  test  the 
constitutionality  of  the  draft  act.  If  they  joined  the  organization  they  were  sent 
to  Mr.  O’Connell  or  taken  to  Mr.  O’Connell.  Either  Dr.  Hoffman  or  Mr.  Serbin 
took  one  by  the  name  of  Mettler  and  some  other  boys  who  came  from  Lodi  over  to 
Mr.  O’Connell’s  office.  Lockemeyer  I believe  was  the  name  of  one  of  those  boys; 
HE  BROUGHT  IN  GOVERNMENT’S  EXHIBIT  18.  Mr.  Wacker  would  take  care 
of  the  office  part  of  the  time  during  the  absence  of  Dr.  Hoffman.” 

It  will  be  remembered  that  we  exposed  the  false  statement  in  their  brief,  that  Men- 
gedoth  brought  in  exhibit  18  with  the  23  names  on  it.  This  quotation  shows  THAT 
THEY  KNEW  IT  WAS  A FALSE  STATEMENT. 

What  a silly,  desperate  case  they  must  have,  to  make  it  necessary  to  quote  such 
testimony  of  lawful,  patriots  acts  to  support  this  conviction! 

Error  33. 

Their  brief  proceeds  (pages  43) : 

“David  J.  Smith,  as  has  been  stated  above,  was  connected  with  the  distribution 
at  a public  meeting  of  the  Socialist  platfoi-m  which  was  before  the  Court  in  Debs 
vs.  United  States  (249  U.  S.  211).  He  was  opposed  to  the  war  and  to  the  selective 
service  act,  and  it  is  clear  that,  in  his  mind,  to  test  the  constitutionality  of  the  act 
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merely  meant  to  oppose  the  law  by  that  means.  . . . Hennan  B.  Smith  in  his 

speech  at  Dreamland  Eink  on  July  3,  claimed  to  be  merely  supporting  the  conscien- 
tious objector,  but  his  idea  of  that  person  was  as  follows  (E.  48,  49) 

Then  they  devote  nearly  a page  to  quotation  from  his  speech,  which  we  will  omit 
for  the  reasons  hereinafter  stated.  They  also  devote  pages  43,  44,  45,  46,  47  and  48 
to  denouncing  the  Smiths  for  their  acts  of  June  2,  3,  and  July  3,  1917,  and  trying  to 
connect  them  with  the  other  defendants;  and  this  is  as  far  as  they  get;  Wacker  was 
present  in  the  audience  of  about  4,000  at  the  mass-meeting  of  July  3,  1917,  in  Dreamland 
Eink,  and  therefore  responsible  for  what  Herman  B.  Smith  said  as  chaiiman  of  the 
meeting!  Also  that  on  the  same  day,  O’Connell  was  asked  to  speak  at  the  meeting  and 
refused.  What  law  and  logic!  Why  not  make  the  entire  audience  of  4,000  responsible? 

Again  they  have  to  resort  to  lying,  even  though  it  is  on  immaterial  evidence — and 
say,  on  page  48: 

“Prior  to  July  3rd  Hennan  B.  Smith  had  met  O’Connell  and  asked  him  to 
speak  at  this  meeting.  (E.  149.)” 

This  is  all  the  record  says: 

“I  first  saw  Mr.  O’Connell  at  the  time  I was  arranging  the  meeting  of  July  3rd. 

I went  to  his  office  to  ask  him  to  speak  on  the  constitutionality  of  the  legislation 
before  Congress.  At  that  time  Mr.  O’Connell  told  me  he  was  going  out  of  town. 

I got  Mr.  Yost  instead  of  Mr.  O’Connell.” 

There  is  not  a word  to  show  it  was  not,  as  defendants  say,  July  3rd.  On  page  160  of 
the  record  he  says: 

“I  never  heard  anybody  say  anything  about  the  American  Patriots  at  the 
meeting  of  July  3rd.  I never  thought  of  the  organization  until  the  night  of  July 
12th.  There  was  nothing  said  about  any  project  to  organize  the  American 
Patriots  at  the  meeting  of  July  3rd.” 

Again,  their  brief  on  page  48  says; 

“Early  in  July  David  J.  Smith  saw  O’Connell  in  order  to  engage  him  as  coun- 
sel for  Serbin,  who  had  been  arrested  for  tearing  down  recruiting  posters. 
(E.  110,  142,  147.)” 

Again  the  record  contradicts  them.  On,  page  110  is  Louis  Serbia’s  testimony,  and 
we  quote  all  on  the  subject: 

“Mr.  O’Connell  first  saw  me  when  I was  in  jail  July  3rd.  He  came  up  there 
that  day  with  my  brother.  The  American  Patriots  are  not  hiring  my  attorney. 
My  brother  hired  him.” 

On  pages  142  and  147  is  the  testimony  of  David  J.  Smith,  as  follows: 

“I  never  had  any  communication  directly  or  indirectly  with  Mr.  O’Connell  until 
I came  to  his  office  early  in  July.  At  that  time  I had  no  talk  with  him  on  the 
constitutionality  of  the  draft  act  or  anything  on  that  subject.  The  occasion  of  my 
visit  at  that  time  was  to  secure  Mr.  O’Connell  as  attorney  to  defend  Louis  Serbin, 
and  I was  recommended  to  Mr.  O’Connell  and  went  down  to  see  him  with  Louis 
Serbin’s  brother.  The  next  time  I saw  Mr.  O’Connell  was  July  13th.”  (E.  142.) 
“Somebody  recommended  Mr.  O’Connell.  I think  it  was  Mr.  Serbin’s  own  brother. 
I am  absolutely  sure  I did  not  recommend  Mr.  O’Connell.  I don’t  know  who  recom- 
mended him.  I think  Serbin’s  brother  told  me  he  wanted  to  go  down  to  Mr.  O’Con- 
nell. I have  not  talked  with  Serbin  about  it.  I went  to  Mr.  O’Connell’s  office  with 
Serbin,  as  a friend  of  Serbin’s.  I had  no  personal  business  with  O’Connell  when  I 
went  down  to  his  office  at  any  time  except  in  seeing  that  Mr.  Serbin  secured 
counsel.”  (E.  147.) 

The  two  Smiths,  according  to  the  government,  had  committed  substantive  offenses 
on  June  2,  3,  and  July  3,  1917,  violating  the  draft  act  and  the  espionage  act.  The  gov- 
ernment closed  its  case  without  offering  one  particle  of  evidence  to  connect  the  other 
defendants  with  the  Smiths  in  any  way  prior  to  the  meeting  of  July  12,  1917,  when  the 
association  and  corporation,  American  Patriots,  was  organized.  Why  then,  did  not  the 
government  prosecute  both  or  either  of  the  Smiths,  when  they  had  such  a perfect  case 
against  them  for  their  own  acts?  Why  did  the  government  not  arrest  them  on  August 
6, 1917,  or  for  many  days  thereafter,  when  they  were  walking  the  streets  ? Why  did  the 
United  States  Attorney  and  the  district  judge  denounce  them  to  the  jury,  and  then  after 
conviction  sentence  them  to  only  one  year  jail,  giving  the  others  against  whom  they 
had  no  case  or  evidence,  sentences  from  18  months  to  7 years;  and  then,  on  August 
7,  1920,  why  did  the  Department  of  Justice  and  the  judge  secure  them  a complete  par- 
don, without  their  serving  a minute,  and  refuse  it  to  the  others  ? Why  did  the  Smiths 
insist  upon  being  their  own  counsel,  take  up  the  greater  part  of  the  time  arguing  the 
case,  and  insist  upon  the  appeal  being  taken  to  the  U.  S.  Circuit  Court  of  Appeals  of 
three  judges,  who  would  put  us  in  prison  in  a few  months,  instead  of  the  Supreme  Court 
of  the  United  States,  of  nine  judges,  requiring  two  years?  Why  did  they  refuse  to 
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assist  in  prosecuting  the  appeal,  and  finally  appear  by  one  Linn,  who  worked  in  the 
United  States  Attorney’s  office? 

Can  there  be  any  answer  other  than  that  they  were  plants  put  in  the  organization 
by  the  govemment,  to  secure  a conviction  by  joining  them  ^vith  the  rest  in  a charge  of 
conspiracy,  so  as  to  lay  an  apparent  excuse  to  offer  the  evidence  of  the  acts  of  the 
Smitlns  on  June  2,  3,  and  July  3,  1917,  against  all  the  other  defendants? 

Therefore,  those  acts  of  the  Smiths,  on  the  government’s  admission  that  the 
alleged  conspiracy — lawful — was  not  formed  before  July  12th,  was  plainly  incompetent, 
irrelevant,  and  immaterial  against  the  other  defendants. 

Error  34. 

Their  brief  proceeds: 

“It  is  submitted,  therefore,  that  there  was  evidence  in  the  case,  which 
authorized  the  jury,  exercising  its  function  as  the  judge  of  the  facts,  to  find  a 
verdict  of  guilty  against  all  the  defendants  on  both  counts.  As  has  been  stated, 
there  is  no  dispute  that  the  defendants  were  all  members  of  the  association  called 
‘the  American  Patriots.’  While  the  ostensible  pui-pose  of  THIS  ASSOCIATION 
was  merely  to  test  the  constitutionality  of  the  selective  service  and  other  acts  of 
Congress,  its  open,  notorious  activities  SET  OUT  FULLY  IN  THIS  BRIEF  were 
beyond  what  was  reasonably  necessary  to  accomplish  the  ostensible  purpose  and 
had  a natural  proximate  tendency  to  obstruct  the  recruiting  and  enlistment  ser- 
vices and  to  aid  evasion  of  the  draft,  for  which  the  defendants  under  the  settled 
rules  of  criminal  law  might  be  held  responsible.”  (Brief  p.  46.) 

'fhe  importance  of  the  foregoing  statement  consists  of  the  following  points: 

1.  Their  case  does  not  rest  on  this  Association,  the  American  Patriots,  ITSELF: 
but  on  the  ACTIVITIES  of  that  Association.  Therefore,  that  again  settles  that  the 
defendants  were  entitled  to  an  acquittal  by  the  juiy,  and  a reversal  by  the  Supreme 
Court  of  the  United  States,  as  the  activities  of  that  association  were  not  set  forth  or 
complained  of  in  the  indictment.  Only  unlawful  conspiracy  was  charged. 

The  world  knows  that  Elihu  Root  and  Wm.  S.  Guthrie  of  New  York,  advised  their 
clients,  the  brewers,  to  make  beer  at  a larger  per  cent,  than  that  allowed  by  the  Vol- 
stead Act,  and  the  Supreme  Court  sustained  the  decisions  that  the  brewers  thereby 
violated  the  law.  Did  anybody  think  of  prosecuting  Root  or  Guthrie  for  conspiracy  to 
violate  a U.  S.  statute?  It  was  the  same  about  the  Lever  Act.  It  is  now  the  same  about 
the  Esch-Cummins  law,  wherein,  to  test  certain  features  of  it,  the  attorney  generals  of 
thirty-four  states  have  advised  the  states  to  disobey  it.  Does  anybody  pretend  they 
are  guilty  of  a conspiracy  to  violate  a U.  S.  statute?  The  defendants  in  this  case  did 
no  more  than  Root,  Guthrie,  and  the  attorney  generals. 

2.  All  those  activities  were  set  forth  in  their  brief  and  have  been  completely 
refuted  and  answered  herein;  and  if  they  had  been  set  up  or  complained  of  in  any 
indictment,  THEY  COULD  NOT  CONSTITUTE  AN  OFFENSE. 

3.  The  four  imprisoned  defendants  are  deprived  of  their  liberty  without  due  pro- 
cess of  law,  and  in  violation  of  the  Constitution  of  the  United  States. 

We  will  now  give  their  quotation  from  the  speech  at  Lodi,  August  4,  1917,  which 
was  not  before  the  jury,  nor  was  the  speech  of  August  20,  1917.  The  government,  rep- 
resented by  the  Department  of  Justice,  knew  that  NEITHER  SPEECH  WAS  EVER 
READ  IN  EVIDENCE.  Then,  why  did  they  quote  PARTS,  and  only  parts,  of  them, 
MARCH  12,  1920,  in  their  brief  to  the  Supreme  Court  of  the  United  States,  on  the 
question  whether  THERE  WAS  ANY  EVIDENCE  WHATEVER  BEFORE  THE  JURY 
on  which  to  base  a verdict,  or  on  which  to  submit  the  case  to  the  jury  at  all?  Can  there 
be  any  other  answer  than  that  they  KNEW  that  there  was  no  evidence  whatever,  and 
in  their  desperation  to  hold  the  conviction,  they  were  obliged  to  reach  out  for  every 
possible  straw,  even  though  they  had  to  deceive  the  Court,  and  violate  their  oaths  as 
attorneys  in  doing  so?  Is  not  such  conduct  a conclusive  clincher  that  there  never  was 
any  evidence  to  submit  to  the  jury?  The  plain  and  only  answer  is  that  there  was  no 
evidence.  This  again  appears  when  what  they  do  quote  is  not  so  much  as  a straw  in 
their  favor.  It  also  shows,  when  they  did  not  quote  the  whole  speech  or  statement,  that 
the  rest  of  it  must  have  been  against  them  and  favorable  to  the  defendants,  and  highly 
pati'iotic. 

Also,  the  defendants  never  read  the  ti-ansci’ipt.  The  case  was  i-ushed  so  rapidly  and 
closed  so  abi-uptly  that  the  defendants  did  not  have  an  opportunity  to  read  the  transcript 
or  report  of  the  speech  prepared  by  the  government.  Therefore,  in  view  of  the  numer- 
ous misrepresentations  of,  and  changes  from,  the  correct  record  hereinbefore  shovTi,  we 
therefore  refuse  to  accept  their  quotations  as  correct,  or  even  substantially  correct.  We 
know  and  assert  that  one  part  of  it  is  absolutely  false. 

Nevertheless,  to  show  their  lack  of  evidence,  and  the  silliness  of  their  contention, 
we  cite  their  quotation  as  follows: 
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“Nowhere  in  that  Constitution,  nowhere  can  you  find  any  language  authoriz- 
ing Congress  or  any  other  department  to  levy  war  for  conquest  or  for  aggression, 
for  greed,  or  anything  else  of  that  kind — nothing  except  for  the  common  defense. 
(Cheers.)  ...  We  voted  for  the  declaration  of  war  in  Congress;  now  we  go 
farther  than  that.  The  official  bulletins  which  are  sent  out  daily  from  Washington 
have  orders  and  proclamations  and  speeches  from  the  President  himself  going  all 
to  the  same  end — delivering  Belgium — saving  and  restoring  Belgium,  delivering 
Russia,  crushing  Germany,  restoring  Alsace  Lorraine,  and  telling  the  others  what 
they  will  do  with  them — all  beyond  the  ‘common  defense’  of  this  country.  Nothing 
to  do  with  the  defense  of  this  country  at  all,  and  all  a war  of  conquest  and  aggres- 
sion, as  well  as  serving  the  greedy  purposes  of  Great  Britain.  . . . Now,  they 

had  no  right  to  declare  war  for  that  purpose,  and  that  is  the  purpose  that  the  war 
has  developed,  and  every  man  and  woman  here  sitting  as  a jury  would  have  to 
find  that  as  a fact  that  the  war  AS  CARRIED  ON  NOW  is  a war  of  aggression — is 
a war  of  conquest — is  a war  to  assist  England  and  her  allies  in  carrying  out  their 
purposes.  ...  So  when  I come  here  now — when  we  are  doing  the  things  we 
are  doing,  it  is  not  because  of  any  prejudice.  It  is  because  of  this:  Unless  the 

people  of  this  country  are  aroused — mark  you — are  aroused,  your  Republic  is  gone 
and  you  will  have  a despotism  riveted  on  you  and  your  children  forever.  (Cheers.)” 

This  completes  the  review  of  their  brief.  The  foregoing  quotations  show  a remark- 
able prediction  in  1917,  of  what  did  actually  occur  between  that  time  and  November 
2,  1920,  during  which  the  efforts  of  the  patriotic  citizens  of  the  United  States,  of  the 
patriotic  press,  led  by  Hearst  newspapers;  of  the  Republican  and  other  party  candidates 
for  the  presidency  and  their  supporters,  especially  Senator  Harding  and  Governor 
Coolidge,  Senators  Johnson,  Borah,  La  Follette,  Reed,  Brandagee,  Moses,  Knox,  McCor- 
mick, France,  W.  L.  Jones,  and  others  whose  speeches  were  sent  throughout  the  coun- 
try daily;  and  the  expenditure  of  nearly  $4,000,000  by  the  Republicans  and  probably  as 
much  more  through  other  agencies,  all  were  necessary  to  arouse  the  people  to  the  dan- 
gers pointed  out  by  Mr.  O’Connell  in  1917.  That  the  danger  was  as  great  as  predicted  was 
shown  by  the  unparalleled  vote  of  the  people,  which  proves  that  they  appreciated  it  and 
saw  that  this  was  the  last  chance  they  had  to  say  that  the  Republic  should  not  be  lost  just 
as  O’Connell  had  warned  them  three  years  before!  This  fearless,  patriotic  foresighted- 
ness of  Mr.  O’Connell  is  cited  and  relied  upon  as  evidence  that  he  should  remain  for 
seven  years  in  the  penitentiary  where  he  is  now! 

JUDGMENT 

Every  reader  applying  the  principles  of  law  to  these  facts  must  conclude  that  by  the 
judges  of  the  Supreme  Court  and  District  Court  it  is  a plain  case  of  ASSASSINATION 
OF  THE  CONSTITUTION  IN  THE  HOUSE  OF  ITS  GUARDIANS. 

No  wonder  the  people  were  aroused  as  they  never  were  aroused  before,  and  repudiated 
such  officials  and  such  an  administration  more  overwhelmingly  than  officials  or  adminis- 
tration were  ever  before  repudiated!  Such  a vote  is  a mandate  of  reversal  of  the  con- 
viction of  and  judgment  against  Mr.  O’Connell;  and  Congress  should  obey  this  mandate, 
at  once,  by  repealing  those  laws,  expressly  releasing  the  penalties  imposed  on  Mr.  O’Con- 
nell and  his  associates,  SET  THEM  FREE,  and  compensate  them  for  the  frightful 
sufferings  and  damages  they  have  sustained. 
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THE  BRITISHERS’  CONSPIRACY  AGAINST  MR.  O’CONNELL 

As  we  have  stated,  Mr.  O’Connell,  in  co-operation  with  other  patriotic  citizens  in 
California  and  throughout  the  country,  as  early  as  August,  1914,  saw  John  Bull,  with  his 
allies  and  their  propaganda,  making  every  effort  and  expending  $150,000,000  to  get  the 
United  States  into  the  war  on  their  side.  In  August,  1916,  and  since  then  he  fought  John 
Bull  and  his  allies,  demanded  “Fair  play  for  our  friend  Germany  and  drive  out  our  old 
enemies,  John  Bull  and  France.”  Even  Bryan  resigned  in  June,  1915,  as  Secretary  of 
State,  publicly  giving  his  reason  that  he  could  not  be  a party  to  the  schemes  going  on 
to  get  us  into  the  war  on  the  side  of  the  allies.  President  Wilson  and  his  subordinates 
declared  they  had  no  such  intention  and  fought  out  the  Congressional  and  Presidential 
campaign  of  1916  on  the  claim  that  they  had  kept  us  out  of  the  war  and  the  promise 
that  they  would  keep  us  out  of  the  war;  and  the  people  of  the  United  States,  in  Novem- 
ber, 1916,  voted  to  keep  out  of  the  war  and  re-elected  President  Wilson  and  a Demo- 
cratic Congress  to  carry  out  that  promise.  Immediately  after  the  official  returns 
showed  that  he  was  surely  elected  President  Wilson  through  the  interviews  and  state- 
ments given  to  the  various  newspaper  correspondents  at  the  White  House,  publicly 
showed  HIS  DETERMINATION  TO  BREAK  THAT  PROMISE  and  put  the  United 
States  into  the  war  on  the  side  of  John  Bull  and  his  Allies.  Senator  LaFollette,  in 
LaFollette’s  Magazine  and  in  the  Senate,  with  other  Senators,  as  well  as  William  Ran- 
dolph Hearst,  one  of  the  most  sincere  and  powerful  patriots  in  the  United  States,  in  his 
many  great  newspapers,  declared  and  proved  that  President  Wilson  had  detennined  to 
do  that  as  early  as  August,  1914,  and  the  plans  were  made  and  perfected  since  that  time, 
waiting  for  the  result  of  the  election  so  that  the  betrayal  of  the  United  States  could 
not  be  stopped.  As  soon  as  the  startled  people  awoke  to  their  betrayal,  more  than 
3,000,000  registered  voters  signed  petitions  to  the  President  and  Congress  not  to  enter 
the  war  and  the  United  States,  for  three  months  prior  to  April  6,  1917,  was  a continual 
roaring  mass-meeting,  protesting  against  the  idea  of  entering  the  war,  demanding  that 
it  first  be  submitted  to  an  election.  But  Washington  was  filled  with  British  lobbyists, 
loaded  with  British  money,  working  on  Congressmen  from  fonner  rebel  states,  traitoi-s, 
and  the  sons  of  traitors,  who  fought  the  war  of  rebellion  and  treason  against  the  United 
States  from  1861  to  1865,  or  as  Senator  Charles  Sumner,  as  Chairman  of  the  Foreign 
Relations  Committee,  in  his  great  speech  in  1870  declared,  that  it  was  really  a war 
by  England  against  the  United  States,  planned  by  John  Bull  for  30  years  prior  to  1861, 
and  carried  on  by  England  for  the  next  four  years  with  the  assistance  of  the  slave- 
holders and  traitors  of  the  South.  In  1914  to  April  6,  1917,  by  the  aid  of  the  British 
subsidized  press  in  the  United  States,  John  Bull,  with  the  aid  of  his  allies  and  former 
allies,  got  the  United  States  into  the  war.  (See  the  editorials  in  the  S.  F.  Examiner  and 
the  other  Hearst  papers  January  1,  1921,  and  for  many  months  before  that,  for  con- 
clusive proof.)  The  horrible  consequences  of  that  entry  into  the  war  are  on  the  people 
of  the  United  States  now  and  will  for  many  years  to  come.  They  have  shown  their 
repudiation  of  President  Wilson  and  his  Democratic  party  every  time  they  got  a chance, 
especially  in  November,  1918,  and  November,  1920.  The  stubborn  bittermess  of  their 
wounded  vanity  has  been  shown  by  his  party  during  the  past  six  years,  so  that  the 
reader  can  readiy  believe  the  facts  showing  its  exhibition  in  the  present  case. 

In  August,  1917,  the  U.  S.  Attorney  declared  that  he  had  detectives  on  Mr.  O’Con- 
nell’s track,  watching  his  every  move  for  the  previous  three  years.  Why?  He  W'as 
only  addressing  mass-meetings,  writing  articles  and  insisting  upon  all  observing  the 
President’s  proclamation  of  neutrality,  and  fighting  openly  John  Bull’s  violations  of  that 
neutrality,  (such  as  openly  recruiting  for  his  army  at  the  Savoy  Theatre,  and  other 
places,  building  submarines  at  the  Union  Iron  Works,  keeping  an  English  vessel  loaded 
with  dynamite  and  war  munitions  in  San  Frarrcisco  for  more  than  three  days  over  the 
protests  of  American  citizens,)  and  helping  defeat  the  efforts  of  Sir  Gilbert  Parker  and 
his  crew  and  their  money  to  corrupt  public  opinion  against  Germany  and  get  us  into  the 
war,  and  assisting  other  good  citizens  in  other  parts  of  the  United  States  in  doing  the 
same  thing.  We  did  not  enter  the  war  until  April  6,  1917,  and  why  spy  upon  and 
persecute  an  Aii^erican  citizen  before  that  time?  Why  by  the  British  government  in 
the  United  States  ? 

In  1916,  the  United  States  government  notified  Mr.  O’Connell  that  the  British  gov- 
ernment had  forbidden  his  paper  “The  American  Independent”  to  enter  the  British 
dominions  and  requested  Mr.  O’Connell,  as  an  American  citizen,  not  to  send  any  more 
copies  to  any  of  those  dominions,  although  there  were  subscribers  in  Ireland,  Australia, 
China  and  other  parts  of  those  dominions.  The  British  Consul  purchased  four  copies 
of  each  issue  weekly  and  British  agents  offered  to  purchase  the  paper  at  a price  four 
times  its  value,  and  also  invited  Mr.  O’Connell  to  call  at  the  home  of  the  British  Consul. 
All  of  which  were  declined.  Then  they  were  determined  to  crash  Mr.  O’Connell.  They 
put  genuine  criminals  of  the  woi'st  kind  watching  him  night  and  day  as  “detectives”  and 
“secret  seiwice  men.” 
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The  continual  prying  upon  Mr.  O’Connell  may  be  explained  partially  by  an  incident 
which  occurred  about  one  week  after  the  sentence  of  September  29,  1917,  when  a well 
known  San  Francisco  lawyer,  who  happened  to  be  bom  in  England,  called  on  Mr.  O’Con- 
nell. After  exacting  a promise  from  Mr.  O’Connell  that  he  would  not  be  offended  at  the 
proposition  he  was  about  to  make,  he  stated  that  he  was  sent  by  the  Departments  of 
State  and  Justice  at  Washington,  D.  C.,  to  say  to  Mr.  O’Connell  that  he  need  not  fear 
or  pay  any  attention  to  the  conviction,  as  there  would  be  a pardon  if  Mr.  O’Connell 
would  tell  all  he  knew  about  the  German-Irish  plots  in  this  country  and  Ireland.  Mr. 
O’Connell  answered  that  there  never  were  any  such  plots;  that  if  there  were  any  he 
knew  nothing  about  them;  and  if  he  did  know  anything  about  them  he  would  not  tell, 
no  matter  what  the  consequences  might  be  to  him.  The  lawyer  answered  that  he  told 
those  who  sent  him  that  Mr.  O’Connell  would  surely  give  that  last  answer,  but  they  told 
him  to  say  to  Mr.  O’Connell  that  they  had  positive  proof  of  those  plots,  that  they 
had  several  secret-service  men  on  Mr.  O’Connell’s  tracks  for  three  years,  had  opened  all 
his  mail,  and  had  copies  of  all  his  telegrams,  especially  his  dealings  with  Jeremiah  A. 
O’Leaiy  of  New  York  and  others  in  that  city,  Chicago,  Detroit  and  other  places.  Mr. 
O’Connell  smiled  and  said  there  would  be  no  change  in  his  answers  and  the  lawyer  left. 
There  were  other  details,  not  necessary  to  mention,  especially  as  Mr.  O’Connell  has 
friendly  feelings  toward  the  lawyer. 

From  1916  to  1919  secret  service  men  followed  Mr.  O’Connell  and  after  he  talked 
to  some  person  on  the  street,  these  agents  would  step  up  to  these  persons  and  ask  them 
what  Mr.  O’Connell  was  talking  about,  or  if  he  said  anything  about  the  war,  and  what  he 
was  saying.  If  the  person  declined  to  give  information,  they  showed  badges  as  U.  S. 
agents  and  threatened  the  persons  questioned.  They  sent  persons  in  to  visit  Mr.  O’Connell 
and  get  acquainted  with  his  features,  saying  they  were  going  to  write  him  up  in  various 
magazines,  and  hired  the  offices  on  the  opposite  side  of  the  court  of  the  building  in 
which  Mr.  O’Connell  had  his  offices  to  see  everybody  who  came  and  watch  all  his 
movements.  After  the  arrest,  August  6,  1917,  they  placed  three  of  these  criminals  in  the 
hall  leading  to  Mr.  O’Connell’s  offices  and  everybody  who  came  out  was  interrogated 
as  to  what  business  they  had  with  Mr.  O’Connell  and  told  that  they  had  better  keep 
away  as  Mr.  O’Connell  was  on  the  U.  S.  government’s  black  list,  following  it  up  with 
whispering  campaigns  in  and  out  of  the  State  courts  and  to  his  clients  generally  and 
thereby  practically  ruining  his  business  as  a lawyer,  and  in  1920  the  ruin  was  complete. 

We  entered  the  war,  April  6,  1917,  arrests  were  made  immediately  over  the  country 
and  Mr.  O’Connell  was  on  that  list,  but  when  they  found  he  was  born  in  Massachusetts 
and  could  not  find  any  law  he  had  violated,  they  did  not  then  dare  to  carry  out  their 
program,  but  every  person  they  did  arrest  was  asked  if  he  or  she  knew  Daniel  O’Connell 
of  San  Francisco  and  was  offered  their  freedom  and  other  rewards  if  they  could  testify 
to  anything  against  Mr.  O’Connell.  There  were  at  that  time  in  San  Francisco  two 
Russian  Jewish  anarchistic  Socialists,  giving  the  names  of  Herman  B.  Smith  and  David 
J.  Smith,  both  saying  that  they  were  under  the  draft  age  and  that  they  were  bom  some- 
where in  the  East.  On  June  2,  1917,  the  secret  service  agents  “seized”  a package  of 
5,000  anti-war  proclamations  at  a room  in  a certain  hotel  in  San  Francisco  where  they 
had  been  placed  by  the  Smiths,  it  was  said,  with  the  intention  of  distributing  them  at 
a mass-meeting  on  June  3,  1917,  which  meeting  was  advertised  by  red  dodgers,  also  in 
the  possession  of  the  Smiths.  Approval  of  that  platform  by  Debs  was  declared  by 
the  Supreme  Court  sufficient  to  sustain  his  sentence  to  the  penitentiary  for  ten  years. 

A very  hard  working  business  man  v/as  arrested  on  account  of  those  anti-war  plat- 
forms, although  he  did  not  even  know  they  were  in  the  room  and  had  to  appear  before 
the  U.  S.  Commissioner  and  give  bonds,  hire  counsel,  and  he  and  his  estimable  wife  put 
to  great  expense  and  suffering.  Although  the  Department  of  Justice  as  well  as  Judge  Van 
Fleet  always  declared  they  had  a perfect  case  against  the  two  Smiths  they  were  never 
arrested  or  even  an  information  filed  against  them  for  this  offense.  They  were  daily 
seen  by  the  agents  of  the  Department  of  Justice  walking  the  streets,  well  dressed, 
apparently  well  supplied  with  money,  tiying  to  appear  to  take  an  active  part  in  every 
radical  movement  and  movement  against  the  prosecution  of  the  war.  Why  were  they 
not  arrested  and  prosecuted  for  the  offenses  of  June  2,  3,  and  July  3,  1917  ? 

Mr.  O’Connell  did  not  know  until  July  3,  1917,  that  the  Smiths  were  in  existence. 
He  was  a registered  Republican,  not  even  a Socialist.  He  did  not  seek  or  invite  the 
Smiths.  But  on  July  3,  1917,  they  came  to  his  office  and  requested  him  to  address  a 
mass-meeting  that  night  which  he  promptly  declined.  Then  one  of  them  called  at  his 
office  with  a client  of  Mr.  O’Connell’s.  Then  without  any  further  communication,  or 
even  an  invitation,  they  attended  the  meeting  July  12,  1917,  that  voted  to  form  the 
American  Patriots  corporation  to  raise  money  to  test  the  constitutionality  of  the  draft 
act.  Now  mark,  they  were  not  subject  to  the  draft  and  had  not  registered  and  the  gov- 
ernment was  making  no  investigation  as  to  why,  and  never  did.  Again  the  next  day, 
without  any  invitation,  whatever,  they  turned  up  and  eagerly  signed  the  articles  of  incor- 
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poration,  although  claiming  to  be  under  20  years  of  age,  and  forced  themselves  to  be 
made  officers  of  the  corporation.  Then  after  a few  weeks  they  dropped  out,  or  pretended 
to  have  dropped  out. 

When  the  complaint  was  filed  and  wan-ants  issued,  August  6,  1917,  all  the  other 
defendants,  including  two  respectable  women  were  immediately  arrested,  but  the  Smiths 
were  not.  For  several  days  they  walked  the  streets  and  attended  public  meetings  and 
confined  their  efforts  to  securing  certain  pronounced  anti-war  citizens  as  bondsmen — 
one  of  whose  family  was  aftei-w'ards  imprisoned  by  the  govemment.  In  about  ten  days 
the  Smiths  leisurely  furnished  these  people  as  bondsmen.  Later,  on  the  appeal,  they 
were  at  liberty  unthout  any  bail  when  these  bondsmen  gave  them  up. 

At  the  trial,  although  the  prosecution  and  judge  Van  Fleet  knew  they  were  minors, 
they  were  permitted  to  act  as  their  own  counsel,  and  hindered  and  embarrassed  Mr. 
O’Connell,  and  the  two  took  up  most  of  his  time  in  the  argument  and  he  arguing  last. 
Judge  Van  Fleet  peremptorily  stopped  him  when  time  was  up,  although  he  had  not  half 
finished  his  argument. 

That  there  was  a plain,  completed  case  July  3,  1920,  against  the  two  Smiths  alone, 
collectively  or  individually,  with  the  positive  proofs  in  the  possession  of  the  prosecution 
everybody  knew.  Even  up  to  June,  1920,  the  govemment  was  prosecuting  for  less  vio- 
lations of  the  draft  and  espionage  acts,  and  the  statute  of  limitations  had  not  mn  out 
until  July  3,  1920,  and  some  were  sentenced  to  twenty  years  in  prison  for  saying  and 
doing  much  less.  Their  conviction  in  the  Daniel  O’Connell  case  did  not  interfere  with 
such  a prosecution  as  that  was  an  entirely  different  offense.  For  the  pui’poses  of  secur- 
ing a conviction  of  the  other  defendants  in  the  O’Connell  case  they  were  severely 
denounced  by  the  U.  S.  Attorney  and  his  assistant  in  argument  and  the  judge  in  his 
charge  to  the  jury  denounced  them  as  follows: 

“There  is  also  evidence  tending  to  show  that  on  July  3rd  the  defendant  Herman 
B.  Smith  made  an  address  or  speech  at  a public  meeting  in  Dreamland  Rink  in  this 
city  in  which  he  used  this  language,  in  speaking  of  this  act.”  ( Then  quotes  almost  a 
page  of  his  speech  and  proceeds  as  follows) : 

“This  language,  if  not  distinctly  seditious  in  character,  was  at  least  outside  and 
beyond  any  such  purpose  as  claimed  by  the  defendants  as  the  objects  they  had  in  view, 
and  its  natural  and  only  tendency  would  be  to  inflame  the  mind  of  the  public  and  sway 
it  against  the  act  in  question  and  induce  them  to  oppose  and  obstruct  its  enforcement. 
It  was  therefore  wholly  unjustified  for  any  innocent  pui-pose  and  was  not  protected  by 
the  right  of  free  speech  or  otherwise,  and  you  have  the  right  to  so  consider  it  in  deter- 
mining the  defendants’  purpose.” 

The  reader  will  notice  that  the  judge  says  that  Hei*man  B.  Smith  committed  a 
criminal  offense;  and  will  also  notice  that  he  makes  all  the  other  defendants  responsi- 
ble for  it,  although  it  was  nine  days  before  the  formation  of  the  alleged  conspiracy  of 
July  12,  1917,  and  although  the  other  defendants  knew  nothing  about  it.  Yet  he  did 
not  direct  or  suggest  any  prosecution  of  any  of  the  Smiths,  and  Judge  Van  Fleet  was 
in  almost  daily  consultation  with  the  prosecution  in  the  judge’s  chamber. 

He  did  not,  and  could  not,  say  one  word  of  that  about  Wacker,  or  Carey,  or  Dr. 
Hoffman,  yet  he  sentenced  the  Smiths  to  but  one  year  in  jail,  making  it  a misdemeanor 
for  each  of  them,  and  at  the  same  time  made  it  felonies  for  all  the  others,  sentencing 
Wacker  to  18  months  and  $250  fine  and  Carey  to  two  years,  and  Hoffman,  three  years, 
all  in  the  penitentiary  at  McNeill’s  Island.  Afterwards,  before  August  7,  1920,  he 
endorsed  and  foi-warded  and  assisted  in  securing  a pardon  for  those  two  Smiths,  so  that 
they  did  not  serve  one  moment  of  even  that  sentence. 

Why  did  he  do  it?  Why  was  it  done? 

March  12,  1920,  the  govemment  filed  its  brief  in  the  Supreme  Court  of  the  United 
States  in  which  it  treats  of  the  Smiths  sepai’ate  and  apart  from  the  other  defendants 
and  speaks  of  them  as  follows:  “The  evidence  as  to  the  defendants  David  J.  and  Hennan 
B.  Smith  is  not  so  strong — in  so  far  as  the  record  shows — as  that  against  the  other 
defendants,  but  it  must  be  remembered  that  no  printed  record  can  faithfully  reproduce 
all  the  evidence  given  at  the  trial,  that  the  jury  saw  the  witnesses,  was  the  sole  judge  of 
the  ti’uth  of  their  testimony.  . . . On  this  state  of  the  testimony,  the  jury  under 
the  principles  laid  down  by  this  Court  in  Hyde  vs.  United  States,  225  U.  S.  34'7,  might 
properly  find  the  two  Smiths  guilty.  . . . While  these  acts  (of  June  2,  3,  and  July  3) 

took  place  prior  to  the  actual  formation  of  the  conspiracy,  viz.,  July  12,  when  the  asso- 
citaion  called  ‘the  American  Patriots,’  was  formed,  they  were  nevertheless  clearly  com- 
petent, at  least  against  David  J.  and  Herman  B.  Smith,  as  tending  to  show  their  intent  in 
joining  the  Patriots.” 

Then  that  being  so,  why  did  the  same  Department  of  Justice,  in  August,  1920,  join 
with  Judge  Van  Fleet  and  the  U.  S.  Attorney  in  recommending  that  both  of  the  Smiths 
be  pardoned  and  the  President  pardon  them,  while  at  the  same  time  all  of  them  I’efused 
a pardon  or  clemency  to  each  of  the  other  defendants?  Why?  Why  if  the  Smiths  were 
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not  the  agents  of  the  Department  of  Justice  in  manufacturing  a conviction  of  the  other 
defendants  from  the  very  beginning  and  also  obstructing  the  prosecution  of  the  appeal 
as  they  did?  It  was  plainly  one  of  the  abuses  of  the  law — referred  to  in  U.  S.  vs.  Kettel, 
Fed.  Reports. 

The  plain  motive  back  of  it  all  was  to  manufacture  a case  to  put  Mr.  O’Connell  in 
prison  and  punish  him  for  his  continual  vigorous  war  against  British  rule,  and  rule  by 
rsritishers  in  the  United  States. 

There  is  a universal  condemnation  of  the  methods  pursued  by  the  Department  of 
Justice  during  the  past  four  years.  This  condemnation  has  been  uttered  by  Congress- 
men of  all  parties  in  House  and  Senate.  Senator  France,  on  Jan.  22,  1921,  declared  that 
“conditions  have  prevailed  in  this  country  under  the  Attorney  General  which  never 
before  existed  in  the  history  of  the  world  except  in  the  old  days  of  Russian  Autocracy.” 

The  American  people,  during  these  past  four  years,  have  had  their  eyes  opened  as 
they  never  were  opened  before.  They  found  out  that  while  the  Britishers  and  pro-Brit- 
ishers constituted  no  more  than  five  per  cent  of  the  voters,  yet  by  brass,  cheek,  cunning 
and  purchasing  the  press  in  the  United  States  with  money  from  Britain,  they  had 
secured  about  95  per  cent  of  the  offices  and  places  of  power  in  the  United  States,  and 
when  British  interests  demanded  it,  they  used  that  power  against  the  interests  of  the 
United  States  and  for  British  interests,  giving  John  Bull  one-quarter  of  the  globe  and 
himself  and  his  allies  great  advantages  over  the  United  States.  In  fact  the  history  of 
the  United  States  for  tne  eight  years  prior  to  March  4,  1921,  may  be  correctly  designated 
as  “Eight  Years  of  British  Rule  of  the  United  States.” 

Shall  an  American  ever  forget  those  horrible  eight  years,  especially  the  last  four 
years,  when  Britishers  controlled  our  executive,  judicial  and  legislative  departments  in 
the  Nation,  states  and  cities,  and  commanded  our  armies  and  navies  at  home  and 
abroad,  and  under  various  devices  and  names  forced  the  American  people  to  give  John 
Bull  everything?  A few  of  the  many  things  they  did  in  San  Francisco  we  now  recall. 
England  sent  over  every  person  who  had  a title,  or  a tongue,  or  pen,  and  they  took  up 
control  of  every  movement  to  force  interest  in  the  war.  In  San  h'rancisco  they  had 
a parade  of  some  kind  nearly  every  day,  in  which  more  British  flags  were  displayed 
than  any  other,  as  also  in  front  of  their  public  headquarters.  One  day  Mr.  O’Connell 
stopped  to  look  at  one  of  those  parades  in  front  of  the  building  where  his  offices  were, 
and  no  one  could  salute  the  American  flag  without  saluting  the  British  flag,  and  Mr. 
O’Connell  would  rather  lose  his  life  than  salute  the  British  flag.  A dark  complexioned 
female,  having  all  the  appearances  of  a British  strumpet,  came  behind  and  took  his  hat 
off  his  head,  and  looking  around  to  see  where  his  hat  had  gone,  he  saw  the  female  with 
it  in  her  hand  and  called  a police  officer  and  denounced  the  Johnny  Bulls  surrounding 
her  and  him  and  she  promptly  returned  his  hat  and  Mr.  O’Connell  went  into  the  building. 
British  newspapers  then  lied  about  it.  This  was  after  the  conviction  in  this  case.  Later 
a band  of  organized  criminals — all  Britishers — like  the  Ku  Klux  Clans,  but  calling  them- 
selves “Knights  of  Liberty,”  and  other  high  sounding  names  of  “patrioteers” — were 
frightening  the  poor  people  of  California,  especially  those  of  German  descent,  or  having 
German  names,  and  these  bands  of  cowardly  high-binders  were  headed  by  certain  public 
officials,  members  of  the  legislatures  and  judges  of  the  Superior  Court  in  some  counties. 
With  the  assistance  of  the  newspapers,  having  British  money  in  their  safes,  they  posted 
on  the  windows  of  the  newspaper  offices  and  public  walls  what  they  had  done  in  various 
places  in  the  State,  and  what  they  were  going  to  do.  Mr.  O’Connell  immediately  sent 
by  registered  mail,  to  all  those  leaders  and  to  the  governor,  attorney  general.  Federal 
Judges,  U.  S.  Attorneys,  State  Judges,  chiefs  of  police  and  district  attomeys  written 
notices  that  these  people  had  committed  felonies,  violating  the  particular  laws  and 
demanding  that  they  be  prosecuted  and  those  laws  be  enforced,  or  that  he  would  ask 
for  their  impeachment,  trial  and  removal  from  office  for  not  maintaining  the  Constitu- 
tion and  laws  as  required  from  them  by  their  oath  of  office.  U.  S.  Judge  Dooling,  to 
his  credit,  immediately  responded  in  open  court  by  denouncing  these  people;  and  other 
officials  were  forced  to  act,  without  saying  who  forced  them,  and  that  ended  the  career 
of  the  “Knights  of  Liberty,”  and  the  other  cowardly  pro-British  highbinders  in  Cali- 
fornia, at  least.  Incidentally  a State  official  told  Mr.  O’Connell  that  some  of  them 
wanted  to  take  a rope  and  go  up  and  seize  Mr.  O’Connell  in  his  office  and  do  violence 
to  him.  Immediately  Mr.  O’Connell  answered  that  he  was  always  prepared  for  them 
as  he  carried  a revolver  in  each  of  his  hip  pockets  and  a dagger  in  his  coat  pocket  and 
extended  to  them  an  urgent  invitation  to  call  soon,  which,  of  course,  they  did  not. 

The  Britishers  used  other  well  known  “drives”  and  other  means  to  coerce  the  Amer- 
ican people,  now  they  are  trying  to  humbug  them  with  ’erbert  ’oover  and  a subsidized 
press.  Will  they  succeed? 

They  tried  the  same  thing  on  Hon.  Jeremiah  A.  O’Leary  in  New  York,  which  is  so 
vividly  related  in  his  most  interesting  book,  “My  Political  Trial  and  Experiences,”  a 
book  which  every  intelligent  person  should  make  it  his  or  her  business  to  purchase 
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and  read.  No  one  would  otherwise  believe  that  in  the  United  States,  traitors,  and  the 
sons  of  traitors,  Britishers  and  pro-Britishers,  would  have  the  brazen  boldness  to  even 
attempt  to  cany  out  such  a fraudulent  scheme  of  tyranny.  Yes,  and  they  would  have 
succeeded  if  they  had  tried  O’Leaiy  earlier,  especially  with  that  Britisher  and  traitor- 
sitting  as  the  judge,  and  even  as  it  rvas,  if  O’Leary  had  not  shown  his  great  ability  as  a 
cross-examiner  and  trial  lawyer,  they  would  have  succeeded. 

Shall  we  forget  these  frightful  lessons?  Shall  we  not  profit  by  them,  and  with  the 
new  administration  after  March  4,  1921,  demand  and  force  to  trial,  removal  from  office, 
and  the  severest  punishment,  every  person  who  exercised  any  power  during  the  past 
four  years,  as  a necessary  maintenance  of  justice  and  maintenance  of  the  Constitution 
and  laws  of  the  United  States?  Even  though  they  went  out  of  office  March  4,  1921, 
they  were  guilty  of  treason  when  they  stole  the  money  specifically  appropriated  for 
carrj'ing  on  the  war,  or  aided,  or  condoned  that  stealing,  and  from  the  highest  to  the 
lowest  they  must  be  prosecuted  to  the  limit,  as  a proper  punishment  for  their  crimes 
against  liberty,  humairity,  and  the  past  and  future  of  the  United  States,  and  as  a war-n- 
ing  to  the  present  and  future  generations. 

Will  not  the  readers  of  these  books  immediately  organize  and  persuade  others  to 
join  with  them,  in  cai-rying  out  those  great  objects  and  pur-poses  and  be  real,  genuine 
American  Patriots?  Let  us  hear  from  them  all  at  once. 

MRS.  DANIEL  O’CONNELL, 

900  Balboa  Street, 

San  Francisco,  Califor-nia. 
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